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The Australian Automotive Aftermarket Association Ltd (AAAA) is the national industry
association representing manufacturers, distributors, wholesalers, importers and retailers of
automotive parts and accessories, tools and equipment in Australia.

The Association has over 1@0 member companies in all categories of the Australian
automotive aftermarket and includes major national and multi-national corporations as well as
a large number of Australian owned small and medium size businesses. We estimate the
aggregate gross annual turnovea of AAAA member companies at $ billion and AAAA member
companies employ around 30,000 people.

AAAA members manufacture, distribute and fitmotor vehicle components that either:

A Last the life of the vehicle or are replaced irregularly during the life of the vehicle, usually as
a result of a crash or anajor mechanical failurei e.g.seats, instrument panels, engines and
transmission; or

A Are replaced regularly throughout the life of the vehicle as a result of normal wear and tear
i e.qg. filters, tyres, wiper blades, spark plugs, bulbs, batteries and brake pads. This categofy
also includes the manufacture and distribution of all of the products used to maintain or
enhance the appearance and performance of vehicles. These product segments include
accessories, safety, comfort, appearance, entertainment and information, functional
performance, body components, tools and equipment, mechanical, lubricants and additives
and chemicals.

It is important to note that of the 280 AAAA member companies that manufacture in Australia,
only around 25 supply original equipment (OE) components to Australian built passenger
vehicles. While many more supply locally manufactured OE componentsnal accessories to
automotive manufacturers as replacement parts and accessories for fitment to locally built and
imported vehicles, approximately 55% distribute their locally manufactured parts and
accessories through networks external to the motor vehicle manufacturer networks (the
independent aftermarket). The independent repair industry is our market. The economic
performance and health of the independent repairers and ours are mutually dependent, hence
our interest in this issue.
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Introduction

The Australian Automotive Aftermarket Association welcomes the Commonwealth
Consumer Affairs AdvisoryCouncil (CCAAQ inquiry into the sharing of repair information in

the automotive industry. We are of the view that thecurrent restriction of data and repair
information will increase exponentially over the next three to five years. The AAAA Choice

of Repairer Campaign was launched in 2009 to promote consumer choice and fair
competition in the automotive parts, accessories, and repair and service industry. The COR
initiativecisc¢cthecindustryosc¢c responsec¢toc¢c wide
consumer rights abuses are occurring as a result of increasingly ambivalent and misleading

new car warranties and increasingly restricted data sharing practices of the major motor
manufacturers and dealer networks.

At the present time Australia does not have anyregulations to protect competition in the
vehicle repair and service sector. Vehicle manufacturers and importers/distributors are not
obliged to make technical and diagnostic information available to repairers outside of their
authorised dealer networks. If there is restricted data sharing, how are independent
repairers servicing and maintaining vehicles?As this paper will demonstratei increasingly
independent repairers are not able to service or maintainrsome vehicles. As the technology
content increases, the range of repairsindertaken is decreasing. If the data is not available
to the Australian industry, independent repairers build a relationship with individuals in
the dealership repairer and seek to manage the data transfer on a vehicle by vetle basis.
This is an ineffective and inappropriate way of operatingi manufacturers should provide
this information to independent repairer directly.

Motor vehicle manufacturers will claim that much of the required information is available

via the internet. However, if this information is sourced from international web sites the

data is not necessarily relevant to the Australian model. The data on U.S. web sites will lock
outcancindependentc¢crepairercthatcdoesc¢cnoaigshave:
available it is often appropriate to left hand drive vehiclesand not the model that is sold

into the Australian market. The data that is available is not specific to the vehicle
identification number (VIN). The independent repairer will not be awae of issues that are

specific to the vehicle in their workshop including lack of information about technical

issues with a particular model and more importantly there will be no informationavailable

about servicecampaigns or safety recalls for that vehite.

In our discussions with the sector, the issue isften concerned with software patches and
unlock or re-initialisation codes. After the repair work has been completed, the
independent repairer often requires acode to reinitialise the system. In order to receive
these codes the independent repairers plead, negotiate and reason with dealerships on a
daily basis. Sometimes the repairer will be fortunate the dealership will provide the
information or the code and the car can be released to the customer.If the repairer is
unlucky the dealership will not provide the required data or does not have permission to
provide the data. Should this occur,the car will be driven or towed to the dealership,
whereupon often a four digit code is inserted, the repaier pays the dealership a fee and
the car is then taken back to the independent repairer waiting for customer pick up. The



customer pays the repair fee, which will now include the payment to the dealerWith the
advance of system fault codes and new techntogy there is no doubt that the environment
for consumers is about to get more expensive and less convenient.

Is there really a problem here? We have no doubt that you will be informed that the re

is no problem and that the required data is available if the repairer is willing to pay for

it. As we will demonstrate in this submission, much of the information is not available
There is an issue here and our concern is that every year the situation worsens and the
repair data becomes less accessible. You will be informed that this is an issue of
intellectual property. It is not. We do not require that the manufacturersshare their
intellectual property and this reasoning has already been rejected by North American and
European regulators. You will be old that this issue is related tocar security andcar theft.

It is not: The independent industry has always deferred to the manufacturer onissuesthat
concern vehicle security, and the loss of keys is actually a small percentage of repair jobs
You will be told that this is about training, skill, qualifications and specialist toolsand only
the dealership that is linked to the manufacturer has the relevant skill to repair the car.
Linked to this assertion is the argument thatif the data is made available the independent
repairer will attempt to undertake jobs that they
are neither skilled for, nor have the appropriate
tools and equipment. This is a superficial

The AAAA policy position is
that the development of a
Mandatory Vehicle Repair

argumentc¢thatc¢c doesnot ¢gchet 8Ol s : ¢t
independent repair industry will assessthe car to Industry Code of Conduct is
ascertainif the job can be done in-house or should required as an effective

be sent to a specialist and will inform the customer industry solution that protects
accordingly and this has always been the case against consumer detriment.

The reality is that no single repairer willever be This Mandatory Vehicle Repair

able to repair every issue on every car anda Industry Code of conduct
percentage of repairshas been, and will continue should be supported by

to be, referred to specialist providers This is also changes the Australian Design

the casef or ¢ man uf dealershipenetsark:

some repairs will always be sent to a specialist
with the required tools and skills. It has never
been the case that every repairer can do every job
and this is not what the industryis asking for. in all future ADRs

Rules: Mandating that the
provision of vehicle component
repair information is included

You will be told that the technology is so sophisticated that the information cannot be

shared without specialist training. In fact, such technology is eay to use when mechanics

and technicians have access to the software used to decode the informationAs you will

see in this paper, independent repairers are notable to access thebasic data required for

tyre rotation, battery installation and oil change. These areroutine maintenance jobs that

every reputable repair shop should be able to undertake Itis hard to see how the
argumentof ophi sticated¢technol ogyc¢cthatcthecimdepe
can stand upto scrutiny when the jobs that are being refused are basic maintenance tasks
Refusing work of a routine nature is becoming more common place and the consumer is

paying more in time and money. You are also likely to be informed that the manufacturers
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and the dealerships have investedsignificant money into parts, tools, equipment and

training and they deserve to have a return on that investment. We would not deny any
industry a return on investment but not by any means and certainly not by uncompetitive

practices that seek to squeezeout the legitimate viable and quality service provision that

the independent market currently provides and not at the cost of customer detriment.

| would like to state at the outset of our submission that wedo not have any issue with the
dealership servie departments i the independent industry and the dealerships have
existed side by side for a long period of time providing the market with consumer choice.
Our issue is thatif the vehicle manufacturers continue to restrict the access to data(that
the industry is prepared to paya fair price for) the independent repairer will be less and
less able to repairvehicles leaving only the dealership networks to provide these services
to the 16 million vehicles on Australian oads.

We have examined internatioral experience of these issues and the various options
available to ensure competition and consumer choice. In our viewhe characteristics of
the repair industry and the power imbalance between vehicle manufacturers and
independent repairers supports government intervention to address market failure It is
our position that the development of a mandatory code of conduct for the vehicle
repair industry is an effective way to introduce an industry -wide solution . We argue
within this paper that some consideration should also be given to the use of the Australian
Design Rules: Mandating that the provision of specific repair information about a vehicle
component could be included in future ADRsand there is precedent for this in the current
ADR deliberationsregarding emissions

Many individuals have been involved in the development of this paper and we are indebted
to our members for their contribution of evidence of data restriction and also to our team
of Australian and International experts(Appendix 1). Our thanks to all the individualsthat

have offered their skill and their considerable domestic and international experience to
support the independent market.

On behalf of the Australian Automotive Aftermarket Association, | would like to offer our
sincere thanks to the Commonwealth Consumer Affairs Advisory Concil for the invitation
to respond to the Issues Paperon Sharing of Repair Information in the Automotive
Industry. We are optimistic that this inquiry will result in recommendations for changethat
result in a fully functioning pro-consumer repair market. Should you require any further
information or any clarification of the AAAA position, we would be please to meet with
the Council to discuss the contents of this submission.

David Fraser

President,

Australian Automotive Aftermarket Association
September 2011
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Foreword

It is a reasonable observation that the ndependent repairers continue to operate despite

the information advantages that dealership-based service departmentsenjoy. However,

this is a somewhat superficial observation as most of the latest diagnostic service and

repair technology is in its infancy and, nany consumers do not choose to have their vehicle
serviced and repaired by an independent repairer until after warrany has expired i
generally 3 years. The rate of absorption of this latest technology into the market will

continue at a steady paceand the AAAA expects that the indgendent repair industry has a

3 to 5 year window before the lack of information sharing ceates anegative effect on the
industryoscsurvivalccreatinge¢significantcgcconsun

The absence of any regulatory framework in Australia does not have any
Australia, as exists in Europe, to protect competition regulations to protect
in the vehicle repair and service sector, means that competition in the vehicle
vehicle manufacturers and importers/distributors are repair and service sector.
not obliged to make technical and diagnostic Vehicle manufacturers and
information available to repairers outside their
authorised dealer networks. A review of technical
service information availability from the top 12
automotive manufacturers/importers in Australia
shows that only one (VW) provides information on
their website for the use of independent repairers.
Independent repairers provide quality competition networks.
and diversity of choice in service, without which
vehicle owners would be forced to rely entirely on
dealership based service departments, thereby becoming, in effect, captive customers.

Onlyétrulyécompetitiveémarketsécanéguaranteeéco

importers/distributors are not

obliged to make technical and
diagnostic inf ormation
available to repairers outside
of their authorised dealer

~

Modern vehicles are too complex to repair without access tothe manifact ur er 0 s ¢ di a
and repair information. It is impossible for an aHmakes independent repairer to afford all

the information for every make of car in CD ROM or paper format and have it availablen

the premises in readiness for any repair. It is siifarly impossible to purchase every
manufacturers diagnostic tool or special service tool. Internet provision of information is
necessary, as is the ceoperation of vehicle manufacturers in the promotion of generic
diagnostic and special service tools.

Without effective access to technical information, multibrand diagnostic tools and test

equipment and replacement parts, rapid advances in vehicle technology will mearthat the

independent aftermarket will be unable to service modern vehicles in the future. This

scenario would have asignificant impact on competition in the industry by creating a

technological monopoly for the vehicle manufacturers and their dealer networks.
Independent repairers, which are predominately small businesses, cannot repair vetles

without data sharing. Without competition, Australian motorists would lose the right to

have their vehicle serviced, maintained and repaired at competitive prices in the workshop
of their choice.
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While technical innovations provide improved safety and comfort and emissions control, it
has become increasingly challenging to service or repair new vehicles without access to
electronic diagnostics and control technology. Trends such as a move to diesel vehicles
and electric vehicles intensify the issueand make access to information vital to the survival
of many smaller independent repairers.

A key role of the independent aftermarket is to provide cost effective and quality
servicing of vehicles, particularly those older than three years that are no lo nger
covered by statutory or extended warranties. The depth and breadth of the
independent repair network, which has over ten times the number of retail outlets
than the dealer network, also ensures that consumers in regional and rural areas of
Australia have access to cost effective repairers within realistic travel distances . As
demand for vehicle service is clearly and significantly higher than the capacity of the
authorised dealer networks, a decline in the number of independent repairers will resultn
longer lead times, greater travel time and a significant increase in the cost of vehicle
servicing and replacementparts for Australian motorists.

Theg o v e r n nrecerit interest in data sharing in this industry is well justified:In 2009/
2010 revenue in the automotive maintenance and service industry was $125 billion. In
2009-2010 IBISWorld estimated that there were 26,315 premises delivering/ehicle
maintenance and repair. This is a ambined total and includes an estimated 2,300
dealerships. This is clearly a large industryand there is room in the market for both dealers
and independents. There is no need to starve the
independents of businessi the dealers could not handle
the capacity of every consumer re@uiring maintenance and
repair, and will never have a distribution footprint large
enough to provide services in many regional and rural
locations. Revenue $12.5 billion

Australian Automotive
Maintenance Repair and
Service Industry:

The independent repair market provides quality services to Businesses: 26,315
consumers. This is an industry that requires significant
investment in sound and modern tools and technology.
The independent market is qualified and technologically
advanced requiring significant and ongoing capital investment. The technology in modern
motor vehicles has demanded equivalent levels of sophistication in servicing them
Significant investment is required in startup and ongoing equipment purchase and
training. Machines are maintained and replaced and the industry invests in licences and
there are annual compliance costs including trade waste, occupational health and safg
and EPA regulations.

The remainder of this submission is dedicated to answering the critical questions asked by
the CCAAC. In Part 6 of this AAAA paper, we discuss the alternatives for regulatioh
competition in the industry and provide our preferred solution.
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CCAAC Questions

Part One: Repair Information

1.1 What repair information is required for the repair and maintenance of vehicles?

In the past, automotive control systems have almost entirely been mechanical, hydraulic or
friction based. Serving these systems relied predominantly on the skill and experience of
the repairer assisted by vehicle repair information such as repair manuals, specifications,
wiring diagrams and parts catalogues which were readily available from
manufacturers/importers. In the present day, shaped by emerging vehicle technologies,
the body of required repair and service information is determined by the Original
Equipment Manufacturers (OEMs) and shared with their authorised dealers.

In response to community expecttions the predominant feature of current and future

automotive design is to maximise efficiency {.e. minimise resource utilisation, optimum

driving patterns) and minimise harm (.e. road user safety, environmentetc.). To achieve

these requirements, traditional control systems have been replaced by electronic diagnosis
of the problem prior to the repair and replacement of components. As a result of these
improvements, training of mechanics and the workshop tools have also increased in
sophistication. As determined by the Australian Competition and Consumer Commission
(Appendix 2), the independent repair industry is required to provide qualified staff capable

of performing car servicing according to the manufacturers specifications. Bw can the

independent repairer comply with the manufacturer® specification and meet Australian
consumer law if these specificatiors are not released by the manufacturer? There is the

technical skill and tools required to maintain and repair vehicles to the manufacturer®

recommended specifications but often not the information to do so.

On board diagnostics (OBD), a generic term referring to a
vehicl diaghgstscemndfreporting capability, gives a repair
technician access to the state of health information for vamus
vehicle sub-systems allowing for the rapid identification and
rectification of malfunctions in the vehicle.

On board diagnostics has revolutionised the industry and the
o wn e expexience. Owners know that something is wrong
and mechanics can see thecause of the fault immediately.
However, there is a cost to the repairers: The automotive
service industry has invested heavily in additional training and capital investment in
diagnostics tools to meet the service needs ofOBD to provide benefit to the consumer.
When the diagnostic tool indicates a fault code the mechanicthen requires access to the
data that translates the fault code to let the mechanic know where the component is and
whether the component can be repaired or should be replaced. Wiespread concern has
been expressed by the independent market that whilst the scan toolsand the parts are
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available, the detailed information about the nature and location of the fault is not made
avail ablecoutsidecofcthe¢manufactureroscdeal ers

Assuming that the fault code information is available the mechanic may then choose to
source the spare part from a dealership. The dealership is authorised to sell the
component to the independent market but there is evidence that this spare part des not
come with the required information about installation and fitment. The part is acquired for
the customer but the information regarding fitting this part is deemed to be proprietary
information and is not accessible to the independent market. At his point in time, the
independent mechanic will seek to source the information directly from the manufacturer
via their international web site, only to find that the international information is not
appropriate to the Australian model or that an Australian postcode will lock the operator
out of the system.

In previous years all of this information was provided via manualsdetailed wiring diagrams
and information about diagnosis, installation and materials. Now that the volume of
information has increased these manuals have beenreplaced with data provided via the
internet i but often not to the Australian independent operators. Whilst there is an
increased focus on technology anda sense thatvehicles are b e c o mi n ggtefiscom m
wheel soc¢ i the tha simpte intoenatipn that the independent repairer requires, as
outlined visually in Appendix 3. For example

Oil grades

Modern engines cannot be filled with the standard 25/60 blend. Filling an engine with
incorrect oil can cause permanent damage The independent repairer requires information
on the blend for every manufacturer and every vehicle.

Component locations

Electrical components can differ from one place to another Think of a mechanic trying to
find a speed sensor for instance Should he or she start by pulling the dash apart or look
under the car? Again, think of the time spent trying to find something simple and the
charge the consumer will have to pay on the time wasted

Brake rotor thickness

When a consumer goes to a workshop, theyare expecting the mechanic to repair the car
because they know about its safety How can a mechanic give assurance to the consumer
that their rotors are above the minimum thickness without information?

Wiring diagrams

Vehicle computers are fed information from sensors in the vehicles. When a computer
indicates a problem with a sensor reading, often the wiring needs to be traced Without
the schematic an independent technician would not usually even entertain the job.
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Wheel alignment

During a wheel alighment, the steering components are realighed under the vehicle. A

vehicle fitted with Electronic Stability Control (mandatory in Australia after November

2013) chascelectronic¢csensorschbuiltcintocthecstee]
intention. If these sensors are not calibrated to the new alignment settings, the ESC system

will detect a malfunction, set a warning light and disable itself. In some cases ESC
calibration requires specialist equipment to communicate with vehicle electronicsystems.

Tyre Rotation

Tyres can be moved to different positions on the vehicle to minimise uneven tyre wear
caused by cornering forces. This is known as a tyre rotation. Some vehicles utilise a Tyre
Pressure Monitoring System (TPMS) to detect tyre pregee change, a major cause of tyre

Abl owout o. ccWhenctyrescare¢gmovedc¢cfromgonecl|l ocat
a tyre pressure difference from the previous learned values, and generates a driver
warning. In some cases, this warning can only beeset with specialist equipment or a

special combination of buttons being pushed on the dashboard. The TPMS is disabled until

this is reset.

Brake Servicing (Rear Brake Pad Replacement)

When brake pads wear out, the brake calliper needs to be
reset (wound back in) and the pads replaced. Vehicles using
electronic handbrakes require that the calliper be reset by
actuating in reverse using the electronic braking mechanism.
This can only be achieved using specialist equipment that
& communicates with the vehicle electronic system. In most

occasions this specialist equipment is only available to
manufacturer-approved dealership service centres

Brake Servicing (Brake Fluid Flush)

Brake fluid has a limited life and is scheduled to be
replaced every 12 years(depending on manufacturer)

Vehicles fitted with Anti-lock Braking Systems retain an
amount of old fluid within the ABS valve block, due to
the valve and fluid accumulator arrangement

Specialist equipment must be used to actuate the ABS
valves, therefore eleasing the old brake fluid from the

system. The red lines indicate the fluid that is flushed

when a scan tool is used; those lines not flushed are
yellow.
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Flat battery/Power Loss

Mostc¢ccarscusecthecgcpower ¢ fromcgt htleegmemor ydcyfotr ¢ ¢ h
computer systems when the ignition key is OFF.One of the functions of this memory is to
maintain the operating protocols for how the different computers communicate. Systems

such as power windows, instrument cluster gauges, remote keyles®ntry, car stereo,
electric seats, electric mirrorsetc. are controlled by their own computer via information

from others. If battery power is lost, some communication links between these computers

is also lost, inhibiting the sharing of information. This can result in various driver operated
systems to become inoperative.

Specialist equipment or security codes are required to rdearn or re-establish the link
between these computer-operated components. These codes are available only to
manufacturer approved repairers.

Battery Replacement

The repairer requires the information about the idiosyncrasies of replacing the battery.An
example here is the Mitsubishi Pajero.If you simply change the battery with all the doors
closed, you will not be able to @en them after the replacement.

The Definition of Technical Information

It cannot be assumed that the information required for repair is limited to fault codes or
wiring diagrams. In other markets the regulators haveconsidered the wide range of

information required for repairers to undertake and complete the ¢ 0 n s u msenvioes
requirements. The European regulators determined that ifrepairs are carried out without
the correct technical information, this could lead to vehicles being driven in an unsafe
condition; add to air pollution and waste fuel. In response the Europeanvehicle emissions
regulation 715/2007 (intro of Euro 5 and 6 due in Australia in 2013 and 2016) providea

detailed set of rules ensuring full and nondiscriminatory access for suchinformation for all

independent operators. This regulation contains a generic definition of technical
information that gives a good summary of whati r e pigfarmation is required for the

repair and maintenance of vehicles o

Vehicle gepair and maintenamc e é i nf or mati on6é meansé al |l éi
diagnosis, servicing, inspection, periodic monitoring, repair;pregramming or re
initialising of the vehicle and which the manufacturers provide for their authorised
dealers and repairers, includingladubsequent amendments and supplements to such
information. This information includes all information required for fitting parts or
equipment on vehicles.

In order to bring clarity on the matter of technical information, the European Commission
also pointed out that the lists that are set out in Regulation 715/2007 should be used as a
guide to assess what could be considered as technical information for the purposes of
competition law. A detailed list of technical information required under regulation
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715/2007 and an additional list required under the new competition law is shown in
Appendix 4.

European guidelines and Euro V type approval Regulation (EC) No. 715/2007), as well as the
USEnvironmental Protection Agency (EPA) regulations governing emissio systems repairs,
have helped shape the inclusive definition of required information found in proposed US
Right to Repair legislation. Under the bill, all non-proprietary diagnostic, repair and recall
information that is provided authorised dealers must be made available toindependent
repairers at a reasonable cost Appendix 5 lists what information must be disclosed.

1.2 Is there evidence to suggest that independent repairer s do not have access to
repair information that is reasonably necessary fo r the repair and maintenance
of vehicles?

In a recent Victorian Automobile Chamber of Commerce (VACC) survey of independent
repairers, 62% of survey respondents had either refused work or referred work to others
due to the lack of technical information available. Presumably a high proportion of work
referred to others was to a vehicle dealership, which would have resulted in higher costs
and loss of convenience.

In the previous section westated that information previously provided to independents via

workshop manuals has been replaced with orline data sources. We conducted our own
survey of manufacturersdavailability of technical service information in the EU, theUS
and Australiaand the results areshown below:

Make Australia Europe us
Holden/GM X gme-techinfo.com gmtechinfo.com
Ford X fordetis.com motorcraftservice.com
Toyota X toyotatect.eu techinfo.toyota.com
Mitsubishi X mitsubishitechinfo.eu mitsubishitechinfo.US
Mazda X mazdaeur.com mazdaserviceinfo.com
Nissan X X nissantechinfo.com
BMW X oss.bmw.de bmwtechinfo.com
Mercedes Benz X service-and-parts.net startekinfo.com
Volkswagen volkswagen.de/erwin volkswagen.de/erwin erwin.vw.com
Hyundai X X hmaservice.com
Kia X X kiatechinfo.com
Honda X techinfo-honda-eu.com techinfo.honda.com

Of the 12 leading vehicle brands sold in Australia only one (Volkswagen) has a link to
technical and diagnostic information from their Australian website and this site links
directlyc¢ctoc¢cVol kswagenosc¢c Germancsite, ¢ stioncid her e
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VIN specific for vehicles sold in Australialn contrast, nine of the same twelve brands have
technical information accessible from their websites in Europe and all twelve have
information on their USA sites. This clearly demonstrates the impacthat Government
intervention has had in those countries.

On 30 July 2010 the Federal Chamber of Automotive Industries (FCAI) advised us that they
had posted information regarding vehicle servicing and repairs on their website. The site
lists information on how to access technical information from 25 motor vehicle
manufacturers and importers, although only 6 of the 25 listings provide a website link and
all websites referenced are based offshore. In some cases a phone number is given and for
others there issimply a statement that the information is available with no details on how

to access it. This is clearly inadequate, given thahere are vehicles from over 85 different
brands registered on Australian roads at present.

Past experience has shown that virtually all the Australian subsidiaries of vehicle
manufacturers and importers have refused requests from independent repairers to
purchase technical information. Technical Service Bulletins and software upgrades are
not available from any of the vehicle manufacturers outside their authorised repairer
networks.

This¢cincompletecipatchworkdcofcgcinformationgwas
after the AAAA launched the Choice of Repairer campaign and wrote to the FCAI on the

issue. Rather than a genuine attempt to rake all required information available, we

believe that the FCAI posted the information in response to the Choice of Repairer Bill
introduced into the Federal Senate by the Hon Steve Fielding on 24 June 2010 and the

Royal Automobile Club of Queensland (RAQ) releasing a position paper on vehicle data
sharing in July 2010.

While the information now being provided is clearly inadequate, Government, industry and
media focus on the issue has resulted in a slight improvement in the flow of information.
However we fear that unless this Inquiry results in permanent regulation and oversight, this
trickle of information will quickly dry up once Government attention moves away from the
issue.
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1.3 If some repair information is not freely available t o independent r epairers,
what evidence is there that this provides dealership based service departments
with a competitive advantage, and to what extent?

Australiaos¢ newg vehicleg¢ deal ers¢ operatec unde
manufacturer and many operate multi-brand dealerships. We estimate that there are
currently around 2,300 dealers operating in Australia selling 60 different brands of vehicles.

The independent aftermarket consists of a variety of players: independent multbrand
workshops supported by multi-brand diagnostic tool producers and supplied by original
equipment (OE) and independent parts industry through independent parts distributors,
wholesalers, resellers and retailers.They are free to shape their businesse$ to cover all
makes of vehicles orto specialise in a few or even one; to cover all categories of service
and/or repair or to specialise in the most routine
(e.g. tyres, exhausts, suspension specialigtor the
most technical (e.g. diesel, air @®nditioning,
performance tuning). There is @en competition
and no protection by association with a major
vehicle brand. The sector is also dominated by a
large number of small businesses and their location
generally reflects the population and vehicle
distribution.

The independent repair sector
does indeed want more, not less
comp etition. When consumers
have full and free choice of
repairers, our markets operate
efficiently, and will reward the

best OEMs,independents,
suppliers, and service providers.

According to the latest information in 2005/6 from
Government Affairs ad Trade US the ABS the operating profit margin for motor
Automotive Aftermarket Industry vehicle and motor vehicle parts retailing is 2.4%. A

IS YNy recent independent report (source: Deloitte
Dealership Profitability Report)on the Australian
Motor Industry for 2011 identified that automotive
dealers in the first half of 2010 had the bestprofitability in over 30 years, dthough
conditions moderated in the last 6 months. The report goes on to identify that whilst
selling grosses for new cars (about 12%) and used cars (about 19%)Ifduring 2010 the
grosses on parts (about 62%) and service (about 55%) were easily the best for the past 5
years.

Lee Kadrichformer Vice esident

The AAAA would suggest that that one reason for the increasein authorised repairer
margins is based on thevehi cl e¢ manuf a cotpuovigerdagnosficaserviceraedg t
repair information outside of the dealership network. There is also anecdotal evidence that
dealership based service departmentsare marketing their ability to exclusively accesdata

as a benefit to consumers in having sevice and repair undertaken by an authorised
repairer i refer to Appendix 6.

Outside of routine handbook servicing the competitiveness of independent repairers
reduces significantly, a much larger proportion of replacement parts must be purchased
from manufacturers at higher cost than available todealership based service departments
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The lack of technical information on later model vehicles severely constrains the
independent repairer.

Manufacturers are aware of problems with new vehiclesand these issuesare reported to

the dealership, not to the independent aftermarket. Manufacturers regularly send out

technical bulletins to their dealership network. For example:there is anecdotal information

of issues in the repair and maintenance of the VE Commodore This vehiclehas a

i supposedc¢ di agnosticc¢gc faultd¢c as¢c thecgc scancg tool g
error. The actual fault isthat the timing chains stretch in this vehicle causing this error to

occur. It is reported that mechanics have spent dayslooking for this fault only to find that

it is the timing chain. For the Holden dealership, ¢t hi s¢woul dnotc¢cbecacpr
would be flagged in their fknown fixes databasedon this vehicle.

1.4 What intellectual property considerations are releva nt to this issue? Please
provide evidence to support your views.

Information required to repair the vehicle is entirely different from the design information

required to reverse engineer a component. The release of diagnostic information and
unlock codes is clearly not an issue of intellectual property. There is no requirement for
design information i.e. the tooling for products, the composition of the components, or the

manufacturing process. The independent repair industry has no desire to manufactue

components. The repair industryis motivated by the desire to repair and maintain vehicles
and not to reproduce the vehicle. Thereis no doubt that the car manufacturersview their

repair information as their own IP and this gives them overall contral However, if everyone
went back to the dealership to have their vehicle repaired, they simply do not have the
workshops to repair that many vehicles Hence, the manufacturers should be requiredto

releaserelevant service and repair IP (for a cost) to faport the product that they have sold

to consumers.

The car manufacturers already share information with roaeside assistance providers and to
some extent with the collision repairers, although we note at a recent industry event that
the collision repairindustry is reporting similar difficulties in access to information.

The vehicle manufacturers in the US advoca&ts t r ongl y¢c agai ns tlegisl&iong ht ¢t
using the argument of intellectual property as their main focus. FormerNational
Automotiv e Service Task Force(NASTF) director and current NASTF board member Charles
Gorman in a March 2011 opinion piecéshared his thoughts on the Right to Repair debate

inthe USaddressingc¢cthec¢c OEMs 0c¢ ar gu nfR2R}legislatidnamowddRi g h t
enabl ect heci ndependentc¢caftermarketctocgcsteal ¢ OEMs

1 The National Automotive Service Task Force is a ndbor-profit, no-dues task force established to facilitate
the identification and correction of gaps in the availability and accessillity of automotive service

information, service training, diagnostic tools and equipment, and communications for the benefit of

automotive service professionals.NASTF is a voluntary, cooperative effort among the automotive service
industry, the equipment and tool industry, and automotive manufacturers.

2ETI Industry Update, A Publication of the Equipment & Tool Institute
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Are the vehicle manufacturers right when they say this is about parts companies robbing trade
secrets and intellectual propertyNo. The R2R proponents have said over and over thay th
are not interested in trade secrets and the language in the proposed legislation clearly exempts
trade secrets from the information they are requesting. So, why are the parts companies so
involved in the R2R effort? Could it be that they know that tiere repair information the
aftermarket can get their hands on, the more likely aftermarket repair shops will be able to
perform complex repair jobs that otherwise would go to the new car dealer? The more jobs the
aftermarket can perform, the more afterarket parts will be sold. This is the more likely
scenario regarding parts company involvement in R2R. Since most vehicle manufacturers have
sighed the NASTF agreement stating that they will provide the necessary information for the
aftermarket to compeée with their dealerships, they have effectively allowed this process. There
is no conspiracy here. Thisisjustthecsal | edéfil evel épl ayingéfield"©é

1.5 Does policy on sharing of repair information have implications for the marke t
for insurance of motor vehicles?

While there are other industry representative groups better able to provide a collision
repair industry perspective, it is clear from anecdotal evidence together with strong views
expressed at a recent industry forum onvehicle data sharing that the issue of vehicle
manufacturers restricting access to critical information on construction materials and
vehicle safety systems is also a major problem for collision repairers.

As the insurance industry is the major source ofavenue for collision repairers, any increase

in the cost of a repair as a result of lack of access to required information or the need to
outsourcecelementscgcofcthecrepairgtocauthorisedcg
ultimately be passed backto the consumer in the form of higher insurance premiums.

More worrying is that the increasing sophistication of active and passive safety systems in
vehicles and the use of a range of new construction materials, means that a lack of access
to technical information could be the difference between a safe and unsafe repair. Further,
dismantling a vehicle without appropriate technical information could pose a serious
occupational health and safety risk for technicians. Examples include instructions on how
to disable airbags to avoid accidental deployment and the presence and location of high
voltage cables (a particular issue in hybrid and electric vehicles).
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1.6 Does policy on sharing of repair information have |1 mplications for
ma n uf ac texpress veafranties on motor vehicles?

Express warranties offered by motor vehicle manufacturers are subject to the provisions
and regulations imposed under the Australian Consumer Law The ACL ensures a number
of consumer guarantees for all purchases of goods and serees, these include; that goods
be of acceptable quality and fit for purpose and that services are performed with due care
and skill and in a reasonable time frame Consumers have rights to civil remedies
(replacement, repair, resupply or refund) if theseguarantees are not met.

As recent as July 2011, the Australian Competition and Consumer Commission declared

that manufacturers must ensure their warranties do not mislead consumers and that they
Amust énot éundul yérestrictéconsuebkrirélchéds Nhehiwh e a «
offering a warranty, manufacturershave the right to insist that any servicing performed on
theirg¢gsoldg¢gvehiclesgcarecgccarried¢outc¢ bycgc qualif
specifications and using genuine or appropriate pats where required. The sharing of

repair information and subsequent servicing of vehicles by the independent aftermarket

will have no impact upon these express warranties, so long as the above elements are
satisfied during the vehicle service.

As determined by the ACCCand highlighted in Appendix 2, consumers will maintain the
fullc¢crightsc¢cextendedc¢togcthemgcunderctheg¢manuf ac
so long as the independent repairers; are6 qu al i f icaphldlesof adrféording car
servicing even if they are not a part of an authorised dealer network, service according to

the manufacturers specifications and do so satisfactorily, use parts either genuine or
interchangeable with genuine parts that are of similar quality and fulfil the samepurpose.
Consumers may seek remedies against the independent repairer if any of the above
elements are not fulfilled.
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Part Two: Independent Repairer Access to Repair Information

2.1 Is there evidence to suggest that technological changes related to the repair
and maintenance of vehicles is likely to make it more difficult for independent
repairers to participate in all aspects of motor vehicle repair in the future?

I ngmanycofc¢ctodayodoscvehiclescoverc¢c50¢microproce
engine and driveline control to meet emission and fuel economy standards, new safety and
comfort features. Increasingly, as service difficulties and faults are recognised from-field
experience, vehicle manufacturers are able to correct these by providg software to

enable microprocessors to be reprogrammed for in-service vehicles.

With sophisticated electronics now controlling the most important vehicle functions, the
necessity for timely and accurate technical and diagnostic information has becomeritical.
Appendix 7 provides visual representation of the development of the Holden Commodore.
In 1986 the VL Commodore was designed withen fault codes providing feedback and data
on the electronic fuel injection system. In 2011 the VE Commodore isquipped with 709
fault codes covering new technology areas such as traction control, immobilisers,
electronic transmission, direct petrol injection, rear view camera, park assist, electronic
stability control, brake assist and curtainairbags.

Trends suchas the move to diesel, hybrid, electric, and in the not too distant future, fuel
cell vehicles, and increased proliferation of makes and models will make access to
information vital to the survival of independent repairers and consequently, to consumer
choice.

2.2 Is there evidence to suggest that a lack of access to repair information makes it
difficult for independent repairers to complete certain repair types?

The Nature of Repair
Vehicle repair and maintenance can be broadly classified into five tygs:

1. Recall Campaign: Any safety related or regulatory noncompliance A”"A
defect found by a manufacturer, regulatory authority or consumer
will initiate a recall campaign. Consumers are contacted by letter/s
and public notices are published in newspapers urgng consumers Your vehicle
to contact their authorised repairer for correction of the problem at is being recalled
no cost. The authorised repairer provides VIN (vehicle g for SAFETY

reasons.

identification number) of the vehicles repaired and the
manufacturer/importer pays the cost of labour and overheads b
the repairer. |If parts are required the distribution is usually
controlled by the manufacturer/importer and provided at no cost
to the authorised repairer.

Please read the attached lefler from
the manutacturer of your vehicln

The Austratian Government urges you 1o
ke your vePicie Y 80 Buthorised.

1 be checked. This sarvice check is
provided FREE of charge

LA 8 3 3§ %\ § N
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2. Warranty: A defect found by the owner within the warranty period is returned to an
authorised repairer for repair under warranty. Having decided the defect is warranty
related, the vehicle is repaired and the cost of labour, parts and overheads is
claimed from the manufacturer/importer. For serious, expensive or unusual
warranty items the authorised repairer will usually consult Head Office for prior
authorisation.

3. Service Campaigns: These are usually initiated by the manufacturer/importer via a
Technical ¢ Service¢g¢Bulleting (TSB).¢¢ Oftencr.
distributed to all dealership based service departments and often instructs service
personnel to fix problems covered by the TSB free of charge, but usuallgnly if the
repair is necessary to resolve a customer complaint . TSB are also issued to
update part installation and repair instructions, among other general items.

4. Repair: A problem experienced by a consumer is sent to a repairer (authorised or
independent) for diagnosis and repair. These are usually not covered under
warranty and the cost is borne by the consumer .

5. Scheduled Handbook Servicing: Routine maintenance to a vehicle on a regular
basis as specified by the manufacturer. This usually includes items such as engine
oil and filter change, other lubricant top-up, a safety check of specific functional
items and a rouine check of components subject to wear and tear (e.g. brake pads,
battery, tyres etc.). The consumer is responsible for the cost of handbook
servicing.

Dealership/manufacturer authorised service departments dominate the first three levels of
service: recalls, warranties andservice campaigns In the past, there has been a high
degree of competition in final two areas: repair and scheduled handbook servicing.
However, the trend that is emerging is that independents are increasingly unable to repair
and conduct scheduled handbook servicing on some vehicles. If this trend continues
there will be an erosion of competitiveness of the sector and the ongoing viability of
independent repairers.

The industry is likely to provide numerous examplesof ¢ iesbhtud ¢ of ¢ vehankc | ec¢ r
handbook servicing that result in customers paying more or waiting longer, particularly in

the area of electronics. Sophisticated high investment independent repairers generally

have the leading scan tools available in the aftemarket industry. These scan tools require
approximately AUD $50,000 investment in vehicle diagnostics Independent shops often

are able to perform many repairs only to be stymied at the end when they cannbobtain

the code to reinitialise the vehicle'scomputers and thus complete the repair. Without the

codes, in many cases the car owner would not be able to restart the car following the
repairs.

In the United States asurvey of 1,000 aftermarket repair shops performed by Opinion
Research found that depite OEM claims that all information is being provided, over $5.8
billion in service and parts sales is being lost annually (based on 5.6% average productivity
loss per month), due independent repair shopsinability to readily access the necessary
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repair information and tools from car manufacturers to properly diagnose and repair
vehicles. The survey also found that independent shops turn away 1.8 million consumers
each year because they do not hae the information and tools to complete the repair job
successfully.

2.3 Is there evidence that manufacturers or importers of motor vehicles crossubsidise
vehicle purchase prices through profits made on authorised repairs or servicing?

It is widely acknowledged that there is a worldwide oversupply of new passenger motor
vehicles and the margins are low. fis is a highlycompetitive global industry. In the USA
62 global vehicle manufacturers supply 16 million new cars into the market each year. In
Australia, 60 manufacturers supply 1 million new cars a gar: it could be argued that
Australia has one of the most competitive and diverse markets (relative to its size) in the
world. Whilst there are popular models that enjoy a larger customer base, there are also
vehicle brands and models with a very small astomer base and given the nature of the
market, resulting in small margins per car sold.

The AAAA is not privy to accurate information on the profit margins on vehicle sales and in
our view the issue of the potential for cross subsidisation of vehicleaes and repairs and
service is very complex due to the nature of the arrangements between the vehicle
manufacturers and their authorised dealers and the fact that in most cases they are
separate entities.

New car dealers:The majority of new cardealers are independently owned businesses that

enter into a franchise agreement with a vehicle manufacturer. In fact many dealer
principles hold multiple franchises with different vehicle manufacturers. The dealership

based service departments usually structue their operations such that sales, parts &
accessories, service and finance & insurance are each specific profit centresdependent

reports indicate that the vehicle servicing department is far and away the most profitable

for the dealers, with up to M% of gross profit on motor vehicles products/services being
madec¢throughc¢thisccentre. ¢c¢cDeal ersctendcgctocgref
operationso, ¢cwithgcvehicleg¢gservicingg¢gcbeinggacgcol
economic climate. Vehicle servicing is the boom diision of dealership operations.

Vehicle manufactures: While servicing and repairs
are conducted through vehicle dealerships, vehicle
manufacturers themselves enjoy profits made
through the sale of OE (Original Equipnent) parts
and accessories which are fitted to vehicles
through the repair and service process, but
sourced, from the manufacturer. The OE parts that
typically require replacement are those associated with wear and tear (spark plugs, filters,
drive belts etc.). Wear and tear components are replaced at the consumers cost. It is only if
components are found to be faulty that they are required to be replaced at the cost of the

manufacturer. Though manufacturers do not profit directly from the servicing ofvehicles,

Industry pioneer Henry Ford is
reputed to have said he would
give the cars away if he

could have a monopoly over
replacement parts sales.
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they stand to benefit from the sale of these replacement parts if they can ensure the
organisation conducting the vehicle service repeatedly sources only OE parts via the
manufacturer and no other interchangeable parts throughthe independent aftermarket.

If there are cross subsidy arrangemens in place, the consumer is not made aware of this

when they purchase the vehicle The consumer does not have an opportunity to accept a

higher purchase price in return for lower running costs and the rehtionship between the
manufacturer and the dealer is not disclosed or understood by the consumer. The
customer of the car dealership service department is not aware that independent
aftermarketc¢cpartscarecavailablecandgi sehoteqof pi
or equivalent components. The relationship between manufacturers and dealerships,

facilitated by the restriction of diagnostic information, is a hindrance to consumer
choice, érestrictingétheéconsumer 0 ¢ éealbnitérmmstof ét o é :
price and convenience of location.
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2.4 Is there evidence to suggest that there are significant differences between vehicle
brands or models in terms of repair or servicing costs? Is there evidence that
consumers are aware of any ginificant differences in repair or servicing costs?

There is no evidence to suggest that consumers are aware of any differences in repair

or servicing costs when they are purchasing a new vehicle. There is some evidence that

fuel consumption is a consumerconsideration but the information on the cost of parts and

service is not as well understood, nor is this information provided at the point of sale Most

state motoring organisations conduct vehicle operating cost comparisons on an annual

basis. In these comparisons, the higher volume ehicle model maintenance and repair
costscarec¢ccalcul atedg¢gusinge¢ manufacturersogcrecoc
replacement parts considered appropriate for average city driving conditions. However,

the repairandmai nt enanceccostscarec¢cnormall y¢cbundl edcg
thecl argestc¢cproportiongofcadgVebeéplreas@ ol ®mien g
obvious cost of motoring and it seems logical to purchase the most-&ifitient car tooffset
thatécostoé(Royal éAutoéJul yé2011, é dhé&imarkeéddesur é C
not penalise a manufacturer for increased repair costs that are the result of restricted data
because the consumer is not aware of the full cost of vehiel maintenance at the time of
purchase and the fuel component dominates the running cost considerations in all major
surveys.

In theory it should be possible to compare the fixed
service or capped service packages offered by
manufacturers. However, as te CCAAC is already
aware, there is a great deal of consumer confusion
about service contracts that
fextendedg¢warranti esogcor ¢
contracts that are sold or bundled with a new car
purchase. The consumer is often unawa that savings to purchase a new or used
replacement parts will be charged to the vehicle car, should have the ability to

owner and it is generally only the labour content decide who repairs their vehicle,

that is covered by the fixed price service or [AARURCIERIRCR SO RN SReRC IR SN RCR(
fextendedcwarrantyo.ccTher or the independent aftermarket or ¢
service plans for some brands that exceed the cost repairer-af t ercal |l ¢i

of regular servicing (RACV July 2011:MNi S s a #=0=5-¢
cappedcpricecgcservicingg¢gcwascthecsamec oRogalhAutg her ¢
page 61)

Who Owns Your Car?
The basic premise behind the
AAAA Choice of Repairer

are marketed as campaign is that the car owner
who sperds an enormous e ¢ s e
percentage of their household

One of the most significant factors influencing operating cost comparisons is the service
interval. Around 92.7% of total passenger vehicles are represented by 15 manufacturers
identified in Appendix 8, which provides the recommended service interval for vehicle. For
example: the service interval for a Ford Falcon is 15,000m or 12 months, whichever occurs
first. For the Mazda 6 the interval is 10,000 km or 6 months. For the average vehiakage
of 15,000 km per year the Mazda requires service twice as often as a Ford Falcoit is
interesting to note that in the United Kingdom the same Mazda 6 model onlyrequires
servicing every 15,000 km or 12 months. This is also true of other brands.
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Part Three: Consumer Impacts

3.1 Is there evidence that consumers would benefit from independent repairers
having improved access to repair information?

The mission of the automotive industry is not just to
provide consumers with new vehicles. Vehicles require
constant maintenance, servicing and repair Each year
Australiaosg¢g l6¢cmilliong¢gvehi
vehicle parts and servicing.

Obtaining a competitive deal
on replacement parts,
maintenance and repair . 5¢
services can make the
difference between
During the five years to 2006, the average distance affordable and unaffordable
travelled each year in a passenger vehicle was 14,100 motoring.
kilometres and capital city residents spend more than
8% of their waking hours travelling and 74% of these
trips are taken as either a driver or a passenger in a motor wécle. This reliance by the
Australian population on motor vehiclesas a critical mode of transport is caused by the size
and geographic diversity of our continent, the lack of effective public transport
infrastruct ur e¢c andc¢ Austral i ana.s A $trongencepdndent lafeecmarket or ¢ ¢
means that competition is maintained. This is good news for consumers and the economy
as motorists are not forced to rely on the vehicle manufacturer as the exclusive supply
source for parts andrepair services for their vehicles. Motorists should be able tochoose
what is done to their property and who carries out the work. Afterallii t 6 s¢t heircgccar

Australian households spend an average of $22.12 per week or $1150.24 per year on
Motor Vehicle expenses including fuel, vehicle servicing, crash repairs, parts &
accessories This represents 15.89% of all Transport Expenses (major expenses being
vehicle purchase, registration, insurance) and 2.48% of all household expenses.

Australian Bureau of Statistics Household Ependiture Survey, Australia: Detailed
Expenditure Items, 200304

Service Campaigns and Technical Service Bulletins

The service campaignh segment of the industry should be of concern to many consumers.
Thesecarecknowncas ¢ is e-serviea figes for problanisywhichanmayg @ceur e ¢ i n
in the vehicle and not necessarily during the warranty period. These are real fixes to real
problems. Should an original owner or subsequent owner/s experience the problem after
extended vehicle use, what can be doneto rectify the problem is limited. As the service
campaign is initiated via atechnical service bulletin (TSB)issued only to the dealership

based service departments, the consumer or independent repairer has no knowledge that a
probl emg¢ or ¢ .aSubstguendowvrersiare tparticularly at risk. Notification of these

faults occurs via mail to the original purchaser: the dealer has no knowledge of whether the
vehicle has been transferred to a new owner or if the original owner has changed address.

If the current owner utilises the independent market there will be no record or no
notification of this fault. Set ti ng¢asi de¢thegcostcofcrepair, ¢
should at least have knowledge that the problem exists.
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Typically independent repairers are not involved in service campaigns as the appropriate
technical information via a TSB is currently only made available to dealership based service
departments. c¢c¢cAt¢cthecverycleast¢c  AAAAcbel i evescg
notifying of specific vehicle defects should be freely available for distribution to
independent repairers.

Independent repairers are not involved in recall campaigns and warranty as these repairs
are the responsibility of manufacturers/importers who specify they ke conducted by
dealership based service departments. Further, there is no means for an independent
repairer to be compensated by the manufacturer for the cost of repair.

Meeting Consumer Demand- Capacity

The ratio of motor vehicles registered to the reident population has been increasing
consistently over the past years According to the Australian Bureau of Statistics (ABS)
2011 Motor Vehicle Census (MVC) there are 16.4 million motor vehicles registered in
Australia. There are vehicles from over 8Xdifferent brands registered on Australian roads

at present. In global terms, the Australian market is one of the most mature with 730
vehicles per 1000 resident population (all vehicles) compared to the US at around 780
vehicles per 1000 The European aerage is 477 passenger vehicles pef000, which is
easily eclipsed,by ¢ Australi aodosc¢ 559¢ pas $passenger ehiceed onty) e s ¢ p
For 2011, the average age of all vehicles registered in Australia was 10.0 years and for
passenger vehicles, the gerage age was 9.8 years with 41% of vehicles 10 years or older
The average passengeftar age in Europe is 8.5 years and 9.2 years in the UBhe demand
for vehicle servicing is increasing due to the specificcharacteristics of the Australian
market. As demand for vehicle service is significantly beyond the capacity of the
dealership based service departmentsany decline in the number of independent repairers
will result in longer lead-times, greater travel times and associated costs and a significant
increase in the cost of vehicle servicing and replacement parts for Australian consumers.

Meeting Consumer Demand- Footprint

Theci ssuecofcgcdatacsharing¢chasc¢cbeencaddressedcgir
it has taken some time for the Austrdian community to pay attention to the
monopolisation of data when the nature of the Australian car fleet exacerbates the effect of

data restriction. There are ove85 makes and 1200 models of vehiclesn Australian roads

and we have one of the oldest fleets in the OECD. In addition there are over 60 different

vehicle brands being sold today and te majority of new vehicles sold into our market are
imports. Why is this important? Older vehicles require more servicing to maintain
functionality and the range of imports is significant because some brands do not have a
dealership network. For example Great Wall vehicles (China) and Alfa (EU) do not have
dealerships in Australia. Restricting data provision to the dealerships creates a capacity
issuei we can'thave60d e al er shi ps¢withing¢gproximityctocgal.l
major regional centres such as AlburyWwodonga do not have @ dealerships. If the vehicle
manufacturersc¢c doc¢c not ¢ s hmaarkeegstolt eci rr e pdaai traecr 8 i, t¢ hsco fimae
travel over 4 hours for a routine service or pay for vehicle transportation to move a vehicle
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to the next capital city or rural centre. The volume of brands and the difficulty of covering
rural candcremotecareasc¢cmeanct hauregthat depaleoshigsrcant ¢ ma |
cover the whole of Australia.

The Environment

The technical advances in emissions control contribute to global environmental protection.
In order to ensure that vehicles conform to their emission standardsnot only asthey roll of
off the production line, but also throughout their whole of life; regular inspection,
servicing and repair is required. Unrestricted competition in the repair of vehicles is critical
to ensuring that the industry can provide affordable, high quality repairs and parts. This
ensures that the consumer has the right to choose their repairer and is not constrained by
barriers that create a monopoly situation. The implications of restricted competition in
vehicle repair and service will be an increased cxt of vehicle parts, vehicle repair and car
insurance which will decrease the number of vehicles serviced regularly, affecting the
performance of emission control components. As the emission control systems become
more sophisticated, thisissue will be increasingly important as it will become impossible to
service some vehicles outside of the dealership networkvithout access to repair data.

This chart graphs the vehicleservice and repair market share between dealer and
independent repairers based on the age of the vehicle. Economists would quickly identify
this as a fairly distorted marketi which is predominately a result of the use of extended
warranties to tie customers to dealers for the first 3 years of a vehicles life. What we see is
a market share in the mid 90% for the dealers with vehicles under 3 years old. Once a
vehicle is 3 years and over there is almost a complete reversal with the independents
achieving a 70% market share.

Vehicle Service - Market Share

m

ealership Service

Vehicle Age under Pyears Vehicls ge o\/er'E dent Repair

Aqﬁ/ehicle Service
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What this shows is that given a level playing field and fredom of choice, the majority of
consumers want to use an independent repairer due to price, service quality and proximity.

One interpretation of this data is that there isn't a problem here for the independentsi
they are clearly getting plenty of work! While it is a reasonable observation, it is also
somewhat superficial as most of the latest diagnostic service and repair technology is in its
infancy and, many consumers do not choose to have their vehicle serviced and repaired by
an independent repairer until after the extended warranty period has expiredi generally 3
years. The rate of absorption of this latest technology into the market will continue at

a steady pace. The AAAA expects that the independent repair industry has a 3 to 5
year window befo re the lack of information sharing creates a negative effect on the

i ndustryésésurvival éandéitsécontinuingébenefits
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3.2 In particular, is there evidence to suggest that there is reduced choice or that
consumers face higher prices for autom otive repairs because independent
repairers have restricted access to repair information?

At present, competition in the repair and handbook servicing segment of the industry is
very high and is based primarily on location, service quality and price. Foroutine
handbook servicing dealership based service departments (dealers) are in open
competition with independent repairers and due to lower overheads and access to
independent parts distributors, the independents are able to offer a better value
proposition to consumers. A recent NRMA survey found service quotes from dealerships or
dealer-franchised repairers were on average $110 more than independent repairers and
$90 more than retail chaing. The results of this survey are consistent with a Choice suay
conducted in 2008 that found dealerships were often the most expensive for car servicing
and did not always provide the best service. To counter this price competition, vehicle
manufacturers are now offering fixed price servicing for the life of the ehicle warranty.

If the current trends continue, over the course of time, independent repairers will be
unable to provide repair services as a result of a lack of technical information resulting in a
decline in their numbers. As demand for vehicle serviceand repair will be beyond
dealership based service departments consumers face increasing lead times, greater travel
time and a significant increase in servicing and replacement parts costs.

3.3 Is there evidence to suggest that there are safety risks associated with
withholding repair information from independent repairers?

During manufacturer initiated service campaigns/silent recalls, there are clearly safety
issues for consumers. ®hicle owners that do not use dealeship service departmentswill
be missed. Letters sent to last known addresss the only direct marketing and is not
satisfactory. Independent aftermarketis not provided with service campaigninformation
even though they may be servicing the car regularly. The vehicle avnership may move and
the car company dealership only has the details of the first owner. These recalls can
involve issues such as brake and power steering fluid clearly safety issues. If the safety
bulletins were shared with the independent market, the repairer would be in a position to
alert the owner to take the car back to the dealershipi i f ¢ iwartastgissget hat 0 s ¢wher
the work belongs. This is fine with the independent repairer, their main concern is the
health of the vehicle and more so the health ofthe driver.

The legal responsibility for compliance to Australian Design Rules (ADRs) of a vehicle
throughout its life is that of the owner. ADRs arenational standards for vehicle safety, anti
theft and emissions. The natural consumer expectation is thata qualified and licenced
repairer will service the vehicle in such a manner as to ensure its ongoing safety,

3 Sydney Morning Herald: June 5th 2010
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compliance and reliability. In the absence of accurate or timely technical service
information, repairers must rely on their training and experience to service the vehicle,
which may pose a risk to the safety or compliance of the vehicle. In instances of doubt in
the mind of the repairer, the task would be outsourced to a specialist or authorised dealer
impacting on the cost and convenience to theconsumer.

Consumer Detriment

Europe and USA recognised some years ago that maintaining the vehicle for its whole life
required the dissemination of vehicle repair and service information from vehicle
manufacturers to independent repairers. A new US Generh Accounting Office report
recommending improvements to the vehicle safety recall program underscores the urgency
of ensuring independent repairer access to repair and service information. Nearly 30
percent of the record 14.9 million vehicles recalled forsafety defects in 2010 in the US,
were not repaired. In reviewing options for the National Highway Traffic Safety
Administration (NHTSA) to improve the recall process, they found that government
regulators lack the authority to require OEMs notifyused-car dealers aboutrecalls. The US
government regulators learned that because independent operators do not have a
franchise agreement with the OEMs, they do not generally receive the defect notices from
vehicle car manufacturers that are sent to their franhised dealers. Moreover, there is no
public Vehicle Identification Number (VIN) database for identifying specific cars that have
been recalled, nor are the VINs included in current recall notices to owners. As a result, the
government reported that lives of unsuspecting American motorists and their families are
being placed at risk.

3.4 Does evidence suggest that compulsory sharing of repair information would
have adverse impacts on incentives to innovate in the maintenance and
servicing of motor vehicl es?

The reforms of the kind proposed by AAAA are not an original AAAA idea. They have been
successfully implemented internationally. When implemented these regulations have not
caused any adverse economic or social impact, not restricted or impeded the arket, nor
led to any commercial loss or disadvantage for the motor vehicle manufacturers/dealers
anywhere. In most advanced markets, except Australia, the global artompetitive activity

of vehicle manufacturers has been equitably contained, halting theerosion of consumer
rights and reinforcing the commercial viability of an important SME automotive
aftermarket sector.
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3.5 Is there evidence to suggest that repair costs for vehicles have flow on effects
for production costs in other industries?

Annual servicing costs of a car averaging 15,000 km per annum range fro&% to 12% of

the total cost (purchase cost, depreciation, insurance, egistration, financing, fuel) of

operating a vehicle. For a commercial vehicle where the average annualsage is much

higher, the servicing costs are proportionately more significant. There is little doubt that
higher transportation cost within the supply chain of goods and services results in higher
costs to consumers. The aftermarket independent repairer offers a ost effective option for

consumers and for businesses

Consumer Market Total $12.5bn

Road Pa8senger
& Freight
20%

o

Households
52%

Passenger Fleet

\ERET[SIS
28% S

www.ibis world .com .au Automotive Maintenance and Servicing in Australia June 2010

Appendix 9 provides the results of a recent investigation into similar repair jobs
undertaken in both the dealership and the independent repairer. The cost differences are
considerable and a restrction of trade on the lower cost providers will certainly flow on to
other areas of the Australian economy.
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Part Four: International Approaches/ Solutions

United States

The issues in the following questions are tiked and as a result AAAA sesponsesto the
following questions have been combined into one section:

4.1 What are the barriers to the formation of a similar agreement in Australia?

4.2 What are the advantages and disadvantages of a voluntary agreement compared
with a regulatory approach?

In North America, the Automotive Aftermarket Industry Association (AAIA) launched a

T Right¢toc¢gcRepairdc¢ccampaigng¢gthatccall s¢gforgccongr
Ri ght ¢ t oc¢ ReThia iAct gvduld tpredent vehicle manufacturers and others frm

unfairly restricting access to the information and tools necessary to diagnose, repair, fe
program or install automotive replacement parts. (Appendix 10)

In addition, the US Environmental Protection Agency (38428 Federal Register Vol. 68
No.124, FridayJune 27 2003, Rules and Regulations EPA 40 CFR Part 86 FRL 7509 8) requires
vehicle manufacturers to present repair information on their websites with detailed cost
and performance criteria. The required information includes emissionrelated service
information, training material, manuals, technical service bulletins, diagrams and charts,
details of OBD monitors and associated codes. Manufacturers are required to share
enhanced diagnostic information with manufacturers of generic diagnostic tools. They are
also required to provide information to enable the re-starting of a vehicle fitted with anti-
theft devices after repair. A list of information to be provided to independent repairers by
vehicle manufacturers is provided inAppendix 11. In practice this hformation is provided
on the National Automotive Service Task Force (NASTF) websievw.nastf.org .

Australiaosc¢ i ndepeenftberished undep ro-corsunseg pra@acompetition

policies and today the majority of consumers choose independent repairshops for their
post-warranty parts and servicepurchasesand for a growing percentage of their vehicle

service needs in warranty years. As is true in other competitive markets, such as tb&and

EU, consumers win when independent repairers and OEM deals compete for parts and
servicegcsales,¢cdeliveringc¢ci mprovedg¢gservicecandeg
safer, cleaner and more fuel efficient vehicles also are advanced by making vehicle service

and repair accessible and affordable.

Thatvi brantc¢ccompetitionc¢ciscbeingcthreatenedebyc¢oCC
vehicle service markets. Independent parts and service businesses should not be denied

fair access to the information and tools needed to repair vehicles In framing a pro-
consumer response to this problem, there are no clear advantages of a voluntary
information sharing agreement as compared with a regulatory approach. Without the
complete power to make repair decisions, car owners really do not own their vehicles.
Vehicle owners must have the right to make all decisions with respect to service
expenditures. And, independent repairers must have access to the information needed to
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repair the vehicles of car owners that select their service shops. Unless the OEMs provide
the needed repair information to the independents, they have denied car owners their
rights of ownership.

A voluntary approach, such as has been tried in thaJS places enormous power in the

hands of the OEMs to the detriment of their independent competi tors and consumers.
Without binding commitments, OEMs are free to enter and leave the agreement at will, and

there are no enforcement sanctions should they notcomply. Indeed, without the certainty
provided by a regulatory approach, car owners could relyon nothing more than a
patchwork quilt of voluntarily supplied repair information. Theconsumer soaré nt er
not paramount in this arrangement and indeed there is no assurance that the information
needed to keep their vehicles operating safely will bemade available to their choice of
repairer.

Industry pioneer Henry Ford is reputed to have said he would give the cars away if he could
have a monopoly over replacement parts sales. If offered &oluntary approach to make
service information available, OEMs could have both the vehicle sales and the monopoly
profits extracted from captive aftermarket. Unlike the superb service value enjoyed today,
car care service and repair costs could become so excessive underonopoly that car
owners may cut back onrepairs. This in turn could erode the major progress made by the
independent repairers in keeping safer, cleaner, and more fueéfficient vehicles on
Australian roads.

4.3 How effective has the US agreement been in achieving its objectives and what
lessons could Australia learn?

The United States offers a unique perspective, in that a voluntary agreement has operated
in tandem with regulations implementing the 1990 Clean Air Act (CAA) OBD emissions
systems for MY 1994 vehicle.

Concerned that the servichg and repairs of these newly nmandated systems not be
monopolised by the OEMs, Congress enacted service amendments that requirecceess to
repairc¢cinformationg¢ be¢g standard¢ andc¢ uni for mg an
vehicl esc¢corc¢vehi quiredcthe maga beesneri;candl disgllowed encrypted

code lockouts.

The OEMs resisted compliance with the implementing regulations proposed by the
Environmental Protection Administration (EPA), arguing that theindependent repairer

woul dg¢ 1 st epeopriétaryt infermatign and untrained technicians would damage

vehicle systems. Based on their comments EPA rewrote the rules to accommodate the
OEMs.

In 2000, California, which has its own mobile source emissions rules, passed Senate Bill
1146, mandating full access to all emissions related information, enhanced diagnostic tools
and reprogramming capabilities. The law prohibits use of encryption or defeat devices that
would prevent use of non-OE parts and allows OEMs to petition the court for trade secte
protection.
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SB 1146 proved to be extremely effective, with no proprietary information violations, or

ot herc¢cnegativecgcconsequences. ¢ccCEPAcreversedc¢itse
release emissions repair information nationwide by mid2003. There have been no reported

cases of tampering, theft or damage byindependent repair shops in California or theUS

SB 1146 has contributed significantly to more competitive repair pricing and cleaner air.

While the OBD emissions systems issue had beeesolved by the forerunner Right to Repair
measures, the independentslacked repair information to service the ongoing sweep of new
technologies. In 2001, a broad coalition ofindependent organisations developed the first
Mot or ¢Vehicl e¢c Ownie Acs legisRtiog (HR @49 ,cdRwipgaon the successful
CAA and SB 118 provisions, to ensure that all vehicle systems would be open to repair by
all repairerswilling to make the necessary investments.

The¢c OEMOsc¢copposed¢c HR¢ 2 0 4 9 cused agaigst theeGAA Ameadmantsg u me |
and SB 1146 Having lost the prior regulatory battles, the OEMs offered a voluntary
solution to stave off the expansion of right to repair to cover all vehicle systems.In 2002,

the Automotive Service Association (ASA) lefthe Right to Repair coalition and signed a
cooperative agreement with two OEM groups to provide repair information toindependent

repairers. The groups chose the National Automotive Service Task Force (NASTF) as their
platform for information sharing and to help resolve service provider problems obtaining
information.

In the 2002 ASA letter to Senate CommerceCommittee, the OEMs pledged to make
emissions and nonemissions related information available to independents. Had these
commitments been compulsory, and enforceable with sanctions, they could have met the
objectives of HR 2049. However, some OEMs never signéstters of agreement, and those
who did were free to leave at any time. The same is true of a NASTF arbitration feature
added in 2008 to address disputes involving information denied by the OEMs.

With the lack of any regulations that govern information access for nonemissions systems,
NASTF addressed this void, with a platform for new information sharing opportunities and
an important forum for identifying gaps in information availability.  But, the voluntary
approach was no substitute for a regulation, and a strongndependent coalition continued
to push for legislation.

The overall effectiveness of NASTF as an alternative to regulatiomas studied in a 2006
Opinion Research survey commissioned by the Automotive Aftermarket Industry
Association (AAIA). The research findings demonstrated significant information access
problems four years into the OEMs agreements.

As detailed in question 2.2, a US survey of1,000 aftermarket repair shopswas cited as
evidence of a global trend to restrict data leading to a loss of repair work. In that survey it
was reported that independent shops turn away consumers because they do not hae the
information and tools to complete the repair job successfully. This US survey alseevealed
that seventy percent of respondents expressed no confidence that OEMs wilklways
provide them with the necessary information and tools required for repair. The researchs
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noted a broad spectrum ofindependentr epai rer socexperiencesc¢cwitheg
Big Three makes being cosidered the most cooperative. One must note the impact of the

pending Right to Repair legislation as a factor in obtaining even these repded levels of
cooperation.

While NASTF offers a service to assist independents with gaps in available information, the
process has its weaknessesThere are, however,procedures available for subscribers of
OEM websites to make an Information Request R) when previous efforts to obtain the
information or tools have failed.

NASTFOsc¢cdirectorcgcplaysctheci mportantcrol ecof ¢ he
is related to information covered by the agreement, and facilitating committee reviews,

when independent repairers challenge OEM decisions not to release information.
Accordingctoc¢cformer ¢ NASTF¢cdirector ¢ amandelgysaret ¢ c h
caused by the inability of some vehicle manufacturer employees to persuade their senior
management ¢t hat¢ccompli ancec¢withgsomecinformati ol
addsciltciscacl!l ot ¢ e a devad enplayea to peassaide mapagenrerg thgt| o we
certain information needs to be provided to the aftermarket if there is a legal reqirement

to do so. The weaker the requirement, the more likely the lower level employee will receive
push-back from senior management. Again, this is much more prevalent in the tool and
securitycareascthancitcisc¢tingthecgcservicecinformn

While same day vehicle service is a hallmark oindependent competitiveness, information
resolution can take days if not weeks. There also are no penalties if OEMs do not comply. In
2008, ¢ NASTF¢ created¢ ac¢c i bindingg¢ arbitrationdcg
information. Among the problems with the approach, key OEMs never signed agreement,

and those who did can exit with notice. Binding arbitration must take place in Virginia

unless all parties agree to another location andindependent shop owners must have

lawyer present. Most importantly, if the arbitrator finds for the shop owner, the OEMnNly

must provide the disputed information. There is no penalty for withholding the
information. The losing party pays the arbitrator; and a losing OEM pays none of spo
owner osgcost s.

AAIA, together with the Coalition for Auto Repair Equality (CARE) and the growing number
of leading aftermarket, consumer and business groups active in the Right to Repair
Coalition, have detailed a wide range of problems being experiencedby independent
technicians:

While the problems experienced by independent technicians are wide ranging, the
following are three major issues now faced by independent repair shops in attempting to
obtain the information and tools needed to work on today's and tomorrow's vehicles:

A Codes needed to reinitialse vehicle computer systems are not made available
Independent shops often are able to perform many repairs only to be stymied at the

4ETI Industry Update, A Publication of the Equipment & Tool Institute
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end when they cannot obtain the code to reinitialise the vehicle's computers and thus
complete the repair.

A Information provided to new dealers is more effective than what is provided to
independents. A great deal of diagnostic and repair data is provided to car company
franchised dealerships over "hotlines" thatare not accessible to independent repair
shops or consumers Information available through these dealeronly networks
provide valuable diagnostic assistance for hard to solve problem and might also have
information regarding safety related repairs that need to be completed, but which an
independent shop and car owner might not be aware of until a technical service
bulletin or recall is released, a process that can take months if not years.

A The growing use oftelematics systems by car companies will pernti critical marketing
and repair information to flow wirelessly using cell phone technology to the dealer,
leaving the independents out of the loop. While telematics will provide extensive
benefits to car owners, it also will be used by car companies ancheir dealers to tie the
customer to the dealer long after the new car warranty has expired. NASTF also cannot
address pricing issues for information and tools, because it does not have antitrust
exemption to do so.5

Nothing in the history leading up to the creation of the 2002 Voluntary Agreement
indicates serious OEM interest in sharing information. The OEMs fiercely resisted the

emi ssion¢crelatedcinformati ong¢gsharingc¢crequiremer
1146. When compelled under regulaion to provide information to U.S. repairers, the OEMs

chose not to make that same information voluntarily available to interested Canadian
repairers. Without any Canadian regulatory pressure, they could make that choice.

Given this past experience, itis doubtful that OEMs would have pursued the NASTF
voluntary alternative, had not the HR 2049 Right to Repair legislation been introduced.
Even under NASTF, OEMs retained the right to choose whether to be under the agreement,
participate, and the choice over what non-emission information and tools they will share.
Without the persistent legislative pressure at the federal and state levels, NASTF would
have been even less effective.

NASTFoOoscinformationgcrequestc andc¢ ar bficanr marketon ¢ pr
imbalance between the OE dealers, with full repair information, and theindependent
repairers seeking information. But, the more profound imbalance is that created between

the car sellers and car buyers.

The contrast of information sharing eperience under US and California statutory

provisions, versus a voluntary approach, demonstrates that regulation can ensure market
competition and benefits for consumers. Left unchecked by regulations, OEMs can and will
exploit their monopoly advantage as the sole source for their customers to obtain
complete service and repairs.

5Motor Vehicle Owners Rght to Repair Act- Myth Vs. Reality, Right to Repair Coalition 2011
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European Union

The issues in the following questions are liked and as a result AAAfesponses to the
following questions have been combined into one section:

4.4 What are the advantages and disadvantages of similar legislation in an
Australian context?

4.5 What are the local factors that might warrant the alteration 0 in the meaning
and principle o of the EU regulations if they were to be adopted in Australia?

4.6 How effective have the EU regulations been in achieving their objectives and
what lessons could Australia learn?

On 1 October 2002, the European Commission entered into force the Automotive Block
Exemption Regulation (BER) 1400/2002/EC: A legislative framework for boo vehicle
distribution and servicing agreements. Following a review launched in 2007, the
Commission adopted a communication (EU commission Memo 10/217 of 27 May 2010) to
set out the basic competition policy orientations for the future legal framework gplying to
motor vehicle distribution and after sales services agreements after expiry of the motor
vehicle block exemption in May 2010. The new block exemption applies from 1 June 2010
and will be valid until 2023, The new EU regulations cover aftermaet repair and
maintenance services and are a decaddéong regulatory evolution committed to effective
enforcement and monitoring. These regulations have proven very effective as measured by
the European Economic Commission (EEC).

The rules are intended tomake sure that independent repairers operate on a level playing
field with the authorised networks, and in particular that they can access technical
informationc¢ctheyc¢needc¢t oc¢ r e prachmicalinbbodnatiom mustcbe mp | e
made availableina¢cway ¢t hat c¢ci s¢cproportionatectoci ndepenc

Thec¢ Commi ssi onosc¢ cl eladugep2010 [awnshe af th® new tregations
underscore its commitment to pro-consumer policy that ensure more and better
competition in after sales markets. European Economic Commission Vice Presidentand
Competition Commissioner, Joaquin Almunia stated:

il gstronglyc¢cbelievegcthegnewgframewor k¢gwil |l ¢
bringing down the cost of repairs and maintenance that represent an egessive
sharecofc¢cthectotal ccostcofcaccarcovercitscl:.

The new rules crossreference Euro V TypeApproval legislation, Regulation (EC) No
715/2007, and make it easier to deal with practices such as failures to release technical
information to indepen dent garages or the misuse of warranties.

A valuable assessment of the new regulations is provided in a 2010 report by the
International Federation of Automotive Aftermarket Distributors (FIGIEFA), the leading
advocate for the regulations. The report stées:

35|Page



With the adoption of sector specific Guidelines, the European Commission has
emphasi zedc¢thecgci mportancegofc¢cilndspthatthent ¢ O
independent aftermarket increases choice for consumers and keeps the price of
repairs competit i vec¢c by¢c puttinge¢c pressurec¢concgcocar¢ man
networks.

In order to achieve effective competition in the aftersales services, it is essential that all
operators can get the technical information necessary to do the repairs and maintenane
on increasingly sophisticated vehicles. To that end the keystone of the newEuropean
competition framework is that withholding technical information will be dealt with directly
under Treaty rules on restraints of competitions. FIGIEFA adds that:

Compared to the former Motor Vehicle Block Exemption Regulation 1400/2002,
granting access to technical information is no longer viewed as a mere prerequisite
for vehicle manufacturers wishing to enjoy an exemption from the normal

competition rules. The new competition framework recognizes that access to

technical information, tools and training continues to be a prerequisite for effective

competition in the automotive aftermarket.

A second major change cited by FIGIEFA as further strengthening the new cqmstition law
framewor k¢ i s¢ t hec¢ Gefearancing shetweero 8007 cvehick stype approval
legislation Regulation EC No 715/2007, and the competition law rules. In other words, in
order to know whether a piece of information should be made availableto the independent
aftermarket operators, reference should be made to the provisions on access to repair and
maintenance information in the type-approval instruments. Any information
communicated to the members of the authorised networks should be made @ailable to
independent operators. This applies to the entire vehicléefleet of all self-propelled vehicles
with 3 or more wheels. Regulation EC No 7152007 generic definition of technical

i nformationgcprovidescac¢csummar yc¢ orfnationifaa the remic me a n
andc¢mai nt enan candioproyised m Appéndix 8 ¢

This is significant in that in that the strong provisions governing the type approval or new
vehicles will apply to the entire vehicle fleet. In addition to this clear refeence to Type
Approval legislation, the Commission has provided further specific examples of technical
information to be shared, and they are also included in Appendix 4. The
information/tools/training confirmed for independent access in nondiscriminatory manner
and at a fair price and in useable form. A third major improvement made by new
competition law framework over BER 1400/2002 involves warranties. According to FIGIEFA:

In BER 1400/2002, the EC had clarified thahdependent repairers may carryout

regular maintenance and repairs during the warrany period. Nonetheless, many

OEMS continued to make warranty coverage conditioned on all service and repair

work being carried out by OE dealers and with the exclusive use df h e ¢ OEaM® s

In the new rules, the EC clarifies thativehicle manufacturers may not make the
warranties conditional on the repair and servicing of a vehicle within their network,

or on the use of their own branded spare partd«s ¢ Under ¢t he¢cnewcgcrul e
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have the right to use any repair shop for non-warranty work, during both the
statutory period (two years in most EU member states) and any extended warranty
period. Statutory liability requires anyone who damages a vehicle as a result of
negligent work or use of defective pats is liable for it.

EC Efforts to Ensure Effectiveness

Since implementing the earlier BER 1400/2002, the EC has provided effective monitoring

and enforcement to ensure effectiveness. In 2004, the EC commissioned a study that
demonstrated the importance of independent outlets to European consumers, because of

their competitive pricing pressure on OE dealers. The EC stressed thatl ndependen
repairers, depend crucially on access to technical repair information to be able to compete
against authorisedrepai r er s. 0 ¢ ¢

The EC followed the 2004 report with an investigation into the provision of technical repair
information by OEMs, which in 2007 produced four decisionsthat legally bound
DaimlerChrysler AGFiat, Toyota and General Motorsto provide technical information to all
EU independent garages. All four manufacturers accepted a defined arbitration or
mediation mechanism for disputes. The Commission found that the inadequacies cited
could force independent repairers from the markets, resulting in consideable consumer
harm. A core element of the Commission decisions wasthat it defined technical

i nformationgcandg¢providedcthatciall ¢suchgcginf or me
also be made available to independent repairers on a nofdiscriminatory basi s. d¢ ¢ Ano
ruling also assists the regulations to be robust by ensuringhati i ndependentc¢cr epal

obtain information that is both unbundled and priced in a way that takes into account the
extentctoc¢ whi cike.caccéss to OEM wepsist willdbe based on time slots, with
the price for one hour set at a level which ensures equality between independent and
authorised repairers.

Enforcement by National Competition Authorities

The EC also measured the enforcement experiences of the natiohaompetition authorities
(NCAs) in all EU Member States, in implementing the 2002 competition regulation (BER
1400/2002). If common competition problems occur in one or two Member States, those
NCAs would handle enforcement. For common problems involvig three or more Member
States, the EC generally handles the investigation. NCAs provide for formal and informal
complaints, with formal complaints involving inquiries, leading to remedial action by the
defendant or case dismissal. The EC found that theverall view of the majority of NCAs
regarding the impact of Regulation 1400/2002 on the market was fairly positive with
several NCAs pointing to an increased level of competition in the aftermarket.

Important Lessons

The successful consumeitentred EU reguatory effort starts with the top-level commitment

to ensuring that the independent repair markets can access the information needed to
operate efficiently, thus providing consumers with the wider choice of competitive repair
outlets, better service and pices. The EC regulatory approach excels in several ways as a
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possible model for Australia: its dedication to shaping regulations that meet the needs of
complex and evolving service markets, its resultoriented approach to effective

enforcement actions and measurement of their results, and highprofile press outreach on

how effectively the competition policy is serving its purpose of benefiting consumers.

Another positive factor in the EU regulatory process has been the involvement of EU OEMs
in the regulatory process. Represented by ACEA, th&uropean manufacturers offered
constructive approaches to the 2010 regulations.
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4.7 Has the voluntary agreement been effective in achieving its objectives ? What
lessons could Australia learn?

Canada

The Canadian Automotive Service Information Standard (CASIS) Agreement of the Canadian

Mot or¢ Vehicle¢ Manufacturersocgc Associationg ( CVN
Automobile Manufacturers of Canada (AIAMC) and the National Automotive Trades
Association (NATA), is so new that its effectiveness has not been documented.
Implementation by the OEMs was to be completed in May 2010, and the Aftermarket
Industries Association (AIA) signed the agreement in February 2011. CASIS is tailored after

the NASTF apprach to information sharing and protocols for resolving gaps in the
information and tools provided.

As was the case with NASTF in th&JS OEMs pressed CASIS as a better approach than
Canadian Right to Repair legislation, @73. The legislation, which had developed
considerable support in Parliament, would have amended the Competition Act to clarify
thatc¢ciproductdc¢cincludesc¢ctechnicalc¢informationg
provide a service to a customer. This would ensure that the Competitiodribunal is able to

require a supplier to provide this information to a customer in cases where the supplier
previously refused to do so.

C-273 also would have amended the Canadian Environmental Protection Act to provide
that companies that manufacture motor vehicles in Canada or import motor vehicles into
Canada are required to make available to Canadian motor vehicle owners and repair
facilities the information and diagnostic tools and capabilities necessary to diagnose,
service and repair those motorvehicles.

CASIS has a relationship with the Government of Canada, which was involved with its
formation, and formally notified the Minister of Industry of their commitment to implement

the Agreement. Like NASTF, CASIS limits the information made aNable, by excluding hot
lines, warranty and recall information. Also like NASTF, CASIS cannot address information
and tool pricing issues.

One major difference with NASTF is that CASIS succeeded in ending the push for Right to
Repair legislation. Eva with the pressure of pending legislation, the NASTF voluntary
option has failed as an effective consumer protection policy. History lends some insight in
projecting how successful CASIS will be as a policy option. Canadiamdependent repairers
could not access the same emissiofrelated OBD information that OEMs provided US
independent counterparts under EPA regulations implementing the 1990 Clean Air Act
Amendments. Without the pressure of a similar Canadian regulation, there was no reason
for OEMs tosurrender their competitive advantage.

The Right to Repair policy paper published by the Association of International Automobile
Manufacturers of Canada (AIAMC) in September 2007 dismissed the need for Canadian
Right to Repair legislation and offers somemportant perspective. The group noted that
the UShad so far failed to obtain Congressional support. In describing theJS experience,
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they cited the NASTF voluntary cooperate effort of the US OEMs and aftermarket
stakeholders, as the alternative to legélation being sought. They also state that:

To assure that the Aftermarket has the necessary information and diagnostic
equipment to perform emissions-related repairs on vehicles equipped with On

Board Diagnostics (OBD) the Environmental Protection Aency (EPA) requires
manufacturers to disclose OBD codes to the Aftermarket.

Yet in spite of this collaborative, voluntary effort aimed at addressing the
information needs identified by the Aftermarket, regulatory intervention continues
to be pursued by the Aftermarket at both the same state and federal levels of
government.

AIAMC is correct that the EPA regulations worked well for USindependent repairers. But,
unlike non-emissions repair information shared by NASTF on OEMs websites, the emissions
repair information was not shared on a voluntary basis. The AIAMC statement,
representing the views of its OEM members, tends to marginade the value of the Canadian
independent repairers to serve consumers.

In Canada, the OEMs voluntarily provide basic &chnical service information for their
products to the aftermarket. However, theyrecommend that consumers have their vehicles
repaired and serviced at authorised OEM dealers, especially during the warranty period, to
make sure that the repairs and servie are performed according to factory specifications,
and by trained technicians, to ensurethat warranty coverage is utilieed when available, and

to prevent improper servicing which could void further warranty coverage for the
consumer 0s Fhisebnprehersive strategy of tying the consumers to OE dealers
appears to be succeeding. For vehicle five years of age and under, the new car dealer
accounted for 59.3% of ¢t ot al ¢crepairs. ¢c¢cThiscrelatesagtocgC
minimum of three years, and a growing number of OEM extended warranties for certified
pre-owned vehicles (typically form two to five years).

According to research cited by AIAMC, when warranty coverage expires, and vehicles age,
consumers typically shift to traditional independent aftermarket repairers for maintenance
and repairs. Yet, even then,independent repairers account for just over half of the overall
repair market for vehicles in the six to twelve year range. Clearly, this represents a
different competitive environm ent and consumer expectations than existin Australia. The
balance of power and interests seems weighted heavily irfavour of OEMs continuing their
domination of Canadian service and repair markets, with or without CASIS.
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Part Five: Other Issues

5.1 If vehicle manufacturers were compelled to make repair information available,
what factors should be considered when determining a fair price?

The California Air Resources Board (CARB) implementation of the SB 1146 provisions
mandating the sharing of repair information for emissions-related systems, offers an
excellent example of such factors for consideration in determining a fair price.

The regulation requires that all covered information and diagnostic tools be

A Of feredc¢for¢sal ec atnor-disarimmataryr pera scoensadbcli en, ccoar ndde r

A Stimulate competition between franchised dealerships and the aftermarket, and to
ensure equal access to service information and tools.

Factors for consideration in evaluating OEM compliance with the pricing requirerant
include:

A Thegcnetgccostgctogcthegmotorgvehicleg¢gmanufactu
information obtained from motor vehicle manufacturers after considering any
discounts, rebates or other incentive programs;

A The cost to the motor vehicle marufacturer for preparing and distributing the
information, excluding any research and development costs incurred in designing,
implementing, upgrading or altering the on-board computer and its software or any
other vehicle component. Amortized capital costsmay be included;

the price charged by other motor vehicle manufacturers for similainformation;

The price charged by the motor vehicle manufacturer for similarinformation
immediately prior to 1 January 2000

The ability of an average covered person to fiord the information;
The means by which the information is distributed;

The extent the information is used in general and by specific users, which includes
the number of users, and the frequency, duration, and volume of use;

Inflation; and,

Any additional criteria or factors considered by the United StatesEnvironmental
Protection Agency USEPA) for the determination of service information costs under
federal regulations.

The CARB staff consider all relevant regulatory factors in making ardetermination that an
OEMOsc¢csetcpricescar ec¢ mantdischiminatory.c OEMs snash prdvideeits¢ a n d
pricing structures to the CARB, and periodic audits are conducted by the CARB to monitor

OEM pricing policies.
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5.2 How should any price disputes be resolve d?

Here again, the California Air Resources Board (CARB) regulaticinsplementing SB 1146

offer a practical and equitable model approach. CARB staff prefers to resolve any disputes
informally and the practice has proven successful. Additionally, as a po-active measure to
avoidgcpricingg¢di sputes, cCARBg¢periodicallycaudit

A repairer may also request that CARB conduct an audit. Agency staff will conduct the
audit if: (1) the request, on its face, establishes reasonébcause to believe that the OEM is
in noncompliance with the regulation, and (2) the covered person has made reasonable
efforts to resolve the matter informally with the OEM. In conducting audits, the CARB
reviews all pertinent information provided by the covered person and the OEM. At the
conclusion of the audit, the CARB issue a written determination as to whether the OEM is in
compliance.

If non-compliance is determined, CARB issues a notice ordering the OEM to remedy the
non-compliance. The OEM hasg0 days to either submit a compliance plan or request an
administrativeghearinggctogccontestc¢cthecgcnotice. ¢
rejected, ¢cthegc agencyosc¢c determinationg mustc¢ becg
officer. The hearing officeb s ¢cdeci si on¢ci s¢cconsi deredc¢cthecfina
to review by the state superior court

There also are penalties for norcompliance. The hearing officer may assess civil penalties if
the OEM fails to come into compliance within 30 days frm the date of a compliance order.
Penalties can range as high as $25,000 per violation per day that the violation continues.

5.3 Is there any evidence that negative impacts on innovation would flow from a
requirement for manufacturers to provide repair information to independent
repairers?

By mandating that OEMs provide the same norproprietary information to independent
repairers that they provide their authorised dealers, innovation in vehicle aftermarket
products and service should flourish.

Free of such a mandate to supply this data would see the OEMs gain a markelistorting

and unearned competitive advantage over their independent competitors, and could wield
monopolyg¢ pricingg¢ powerg¢ overg¢ consumer sog¢ servi
competition between the independent and OEM repair channels has delivered better
services,¢cproductsc¢candc¢ pr i c €anpetitors pustucertstardaly i a 0 s ¢
strive to be better, but monopolists have no incentive to innovate or improve.

Australian independent repairers earned amajority market share by providing superior

service value. That value helps keep vehicle ownership costs in check and can promote car
owner ¢ satisfactiong¢g withc¢theirgvehicleg¢gbrand. ¢
devoted to vehi cl e¢c fi nancing¢and¢cownershipgcosts. c¢cc¢cT
containing repair costs assists in consumer affordability. OEMs also can benefit from
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consumers with more disposable dollars purchasing highly profitable dealeradded
entertainment systems, highend accessories and other modifications.

Market efficiencies that foster more vehicle purchases in turn generate investment in
vehicles innovation. That in turn drives more sales for the independent Original Equipment
(OE) suppliers who lave the design and production responsibility for the vast majority of

all vehicle components. These suppliers face intense competitive quality and pricing
pressures for the OEM business, but they also benefit from the sales Ofriginal Equipment

parts to the authorised dealer channel.

However, the vast majority of these OE companies also supply the independent channel. A
strong independent channel helps generate significant sales, profits, and investment for
product innovation by these companies, and itrepresents the sole channel for aftermarket
companies who produce only replacement parts. These companies are among the
industryoscgreatestcinnovator s, ¢ aorcedhabeynativet r i v e
products for independent repairers, and ertirely new products for after-sales installation.
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Part Six: Solutions - The Preferred AAAA Approach

There are four categories of regulatory options to manage the sharing of repair
information. The options are:

1. Voluntary agreement between market participants (.e.industry self-regulation);

2. Legislation, specifically an amendment to the Competiion and Consumer Act 2010
(CCA);

3. Using the Australian Design Rules (ADR); or

4. The development and implementation of a mandatory industry code of conduct.

Summary of Regulatory Options

In assessing the regulatory options there are several criteria that can be used to assess the
benefit of government intervention. This framework has been applied to the sharing of
information and data in vehicle repair and the options above have been considered against
the following criteria:

a) Does it address the problem of information asymmetry in theindustry?
b) What are the compliance costs for industry participants?
¢) How will the regulatory regime enforce compliance?

d) Is the regulatory mechanism sufficiently flexible (which, is a particularly
important criteria given the rapid technological advancements in the industry);
and

e) Cost to government: any regulatory option that imposes compliance
monitoring and enforcement action will need to demonstrate that such costs
are warranted.t

A summary of the assessment of each broad category of regulatory option against the
criteria outlined above is set out inAppendix 12.

1. Voluntary agreement

Overview

The vehicle manufacturing industry could develop a voluntary agreement. One way to do
this is to develop a voluntary industry code ofconduct that is prescribed under the CCA.
Alternatively industry participants could develop a voluntary agreement as an industry
initiative, which is not administered by government and is administered by industry
participants.

6 These criteria build on the criteria outlined by Treasury in itsPolicy Guidelines on Prescribing
Industry Codes under part IVB of the Competition and Consumer Act grk@sury Guidelines), p 2.
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On the basis that industry participants have divergent interests in relation to the sharing of
information, it is likely that an industry driven solution would require some formal

framework. These voluntary standards operate via agreement in which the conditionsare

agreed to by the signatories’ and effectively enforceable only to the extent that they create
binding contractual obligations between signatories.

Key features

Key features of a wluntary agreement are:

(a)

(b)

(c)

(d)

(e)

()

(9)

both a prescribed voluntary code and a voluntary agreement which is not prescribed is
binding only on those members of an industry or profession who are signatories;

the Australian Government will decide whether a voluntary code wil be prescribed
under the CCA;

it is more flexible than legislation and can be amended more efficiently to keep
abreast of changes in industry need$;

it will require the following elements: an effective complaints handling regime
(including an independent review mechanism of such complaints), each participant
must ensure they have an inRhouse compliance system, there needs to be sanctions for
non-compliance, sufficient industry awareness, data collection (about complaints and
problems in the industry), monitoring by the code administration committee,
accountability (for example annual reports), regular reviews and performance
indicators;® and

it will be necessary for government to be satisfied that a voluntary code cannot meet
its objectives without being strengthened by being prescribed and the industry is not
already underpinned by other legislation;0

a breach of a voluntary code which is not prescribed and will only have the dispute
resolution procedure/enforcement as provided for in the voluntary agreement; and

A breach of a prescribed industry code of conduct will also be a breach of the CCA.A
voluntary code can be enforced by the ACCC. Industry participants can also take their
own private action for a breach of a prescribed industry code to the extet that the
agreement creates binding contractual obligations between signatories.

Application of regulatory option to data sharing in the vehicle
manufacturing industry

A key issue regarding a voluntary code in respect to sharing of repair information inthe
automotive Industry is ensuring that all necessary industry participants are signatories to
the code. Given the fragmented nature of the industry, satisfactory coverage of the code

7 Australian Competition & consumer Commission ACCQ, Guidelines for developing effective
voluntary industry codes of conduct, February 2005ACCC Guidelines), p 1.

8 ACCC Guidelines, p 3.

9 ACCC Guidelines pp 93.

10 ACCC Guidelines p 25.

11 A breach of a prescribed code is also a breach of section 51AD of the CCA.

45|Page



would be difficult in practice. The ACCC states that aode, which isestablished to correct
a market failure,will only be sufficient if the group causing the market failure are covered
by the code.

A voluntary code would also require the establishment of an administrationcommittee to
ensure the successful implementation and effectiveness of the codel? In this context the
ACCC recommends that a trade association would be an appropriate caretaker of the code.
Given the divergent interests of the industry participants it is unlikely that vehicle
manufacturers would accept one organisation asthe code administrator.

Examples

Currently there are no voluntary codes of conduct that are prescribed under the CCA.

2. Amendment to the CCA

Overview

There are several possibilities in respect of an amendment to the CCA aimed atdiditating
the sharing of information and data. There could be a generic amendment to the
Australian Consumer Law (ACL) (schedule 2 to the CCA) which mandates the provision of
certain classes of information by manufacturers. Alternatively, there could bea motor
vehicle specific provision that requires vehicle manufacturers to provide access to repair
information.

Key features

Key features of a legislative approach are:

a) It would require passing by both houses of parliament This can take
significant time;

b) It would be inflexible. Subsequent amendments could only be made via an
amendment to the ACL; and

c) A breach of the ACL would be enforceable by the ACCC and by private parties.
If the ACCC was not prioritising enforcement of the provision enforcement may
be left to more resourced industry participants. Legal action can be time
consuming and is expensive.

Examples

There are certainindustries that have specific regulation under the CCA. These regulated
industries include: communications, energy, water,post and transport. However, the
regulation of information sharing would not be as extensive as the regulation adopted for
these monopoly type industries.

12 ACCC Guidelines, p 7.
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The inclusion of a specific provision of theACL that only applied to vehicle manufacturers
would be a novel approach to regulation.

Application

Prescribing the sharing of information via a legislative provision would offer certainty to
industry participants. However, it would be difficult to construct a provision that was able
to balance the competing tensions of certainty, i.e. being clear as to what vehicle
manufacturers were required to provide, with the flexibility that is required given the rapid
technological advancements of the industry.

3. Australian Design Rules

Overview and key features

The ADRs are national standards for vehicle safety, antheft and emissions. The ADRs

apply to vehicles newly manufactured in Australia or imported as new or second hand

vehicles, and supplied to the Australian market. The ADRs are administered and enforced
by the Minster of Infrastructure and Transport under the MVS Act.

The prescription of information sharing via ADRs could be made byrescribing in future
ADRs for relevant components that the information that vehicle manufacturers are to be
made publicly available. Alternatively, a new ADR may be introduced which only governs
the sharing of information. Such a change may also be madesgart of the full review of
existing ADRs that takesplace every ten years.

Public comment on draft ADR amendments, draf new ADRs and draft full reviews of
existing ADRs is an important part of the administration of the ADRs. There is scope for
amending ADRs where circumstances require, for example some ADRs such as ADR 5
relating to seatbelts and anchorages havebeen amended some five times. New ADRs, or
significant changes that increase the stringency of existing ADRs, are generally subject to a
vote by ATC Ministerst® Following the vote, the Minister for Infrastructure and Transport
may then determine the new or amended standards.

Each ADR is determined as a 'vehicle standard' under section 7 of the MVS ActBroadly,
section 5 of the MVS Act provides that a 'nonstandard' vehicle is a road vehicle or a vehicle
component that does not comply with the national standards. In terms of compliance, the
MVS Act prescribes that it is an offence:

a) to modify a standard vehicle in a way to make it nonstandard (section 13A(1));

13The ATC comprises Commonwealth, State, Territory and New Zealand Ministers responsible for
transport, roads and marine and ports issues. The ATC meets-dnnually and provides a forum
those Ministers to consult and provide advice to governments on the ceordination and integration

of all surface transport and road policy issues at a national level.

14 Section 5 of the MVS Act provides that anational standard means a vehicle standard determined
under section 7' Therefore the current ADRs are national standards and vehicle standards for the
purposes of the MVS Act.
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b) to hand over a standard vehicle to a person for modification, whether by that
person or otherwise, in away that makes it nonstandard (section 13A(2));

c) to supply to the market a new vehicle (manufactured in Australia or imported)
that is nonstandard (section 14);

d) for a corporation that manufactured a new vehicle that isnon-standard, to use
that vehicle in transport in Australia (section 15); and

e) Toimport a vehicle that isnon-standard (section 18).

Examples

There are over 70 ADRs. Most ADRs relate to a specific vehicle component.

Application

Mandating the provision of specific information about a vehicle component as part of an

ADR could be included in future ADRs. However, there may be difficulty in drafting
requirements that are sufficiently broad to allow for industry developments, without being

too onerous on vehicle manufacturers.

Utilising the ADRs does not allow for the resolution of specific disputes between industry
participants, nor will it assist in providing a pricing scheme for information sharing.

The Australian Government has a policy of harmonising the ADRs with the international
standards established by the United Nations Economic Commission for Europe (UN ECE).
For example, the Department of Infrastructure are currently considering the adoption of
the new Euro 5 and Euro 6 standards in respect of light vehicle emissions in AustraliagOn
this basis there would be precedent for utilising a similar regime in Australia. The MVBER
460/2010 does not include any provision regarding technical repair and maintenance
information . However, the guidelines to the MVBER 461/2010 indicate that
manufacturers/importers must supply technical repair and maintenance information to
workshops that are not members of the manufacturers' '‘authorised network'. The same
provision also applies to the access to training and diagnostic equipment.

15 (htt p://www.infrastructure.gov.au/roads/motor/design/adr_comment.aspx) (Accessed 29 August
2011). This is consistent with section 7A(a) of the MVS Act which provides thdahe Minister may
incorporate documents that set out standards produced by the Econo@anmission for Europe, the
International Electrotechnical Commission, the International Organization for Standardization or
Standards Australia International Limited or by any other organisation that is determined, by legislative
instrument, by the Minisr'.
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4. Mandatory Industry Code of Conduct

Overview

Mandatory industry codes are in force in a number of industries where there is either a lack
of power imbalance between industry participants and where there are issues of
information asymmetry.

Key Features

Key features of a prescribed industry code of conduct are:

a) itis binding on all industry participants (i.e.not just signatories);
b) a breach of the code is a breach of the CCA

c) prescribed industry codes are enforceable by the ACCC or by private parties under
the CCA

d) industry codes are coregulatory measures, designed to achieve minimum standards
of conduct for an industry;t”

e) it is necessary to demonstrate that the problems experienced in the vehicle
manufacturing industry are so significant that they have effects begnd individual
firms or groups of firms within an industry, such that there is a public interest in the
prescription of an industry code®

f) if there is an agreement that an industry code should be prescribed, Treasury
Guidelines suggest that the process fordevelopment of a code would take at least
six months;9

g) a mandatory code is prescribed via a regulation, with the code being a schedule to
the regulation;

h) a code can include a mandatory dispute resolution process (for example, the
Franchising Code of Condict includes a dispute resolution scheme which mandates
how and when to resolve disputes between franchisees and franchiso#8); and

16 A breach of a prescribed industry code of conduct is also a breach of section 51AD of the CCA.
The ACCC may take action where a breach of the CCA has occurred. However, industry participants
can also take their own private action for a breach of grescribed industry code. A range of
remedies are available to the affected party where a court finds that a breach of the CCA has
occurred. Ultimately it is the court's decision as to the appropriate remedies. Where there is a
breach of a prescribed industry code, remedies that may be available include: declarations that
particular conduct is in breach of the CCA; injunctions to stop the prohibited conduct continuing;
or to require some action to be taken; rescission, setting aside or variation of contcas; community
service orders; and corrective advertising.

17 Treasury Guidelines, p 3.

18 Treasury Guidelines, p 6.

19 Treasury Guidelines p 7.
20(http://www.accc.gov.au/content/item.phtml?itemld=816054&nodeld=dfdc7d226a30a7b5da4a5e4
dac6beedl&fn=Resolving%20franchising%20disputes.pd (Accessed 29 August 2011).
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i) the development of a code is a 5 step process which is broadly divided into the
following steps: notification to the industry of the development of a code (this
includes advice from the ACCC about the issue), development by the responsible
government department of the preparation of a draft Regulation Impact Statement
(which involves an evaluation of the problem and the other egulatory options for
addressing the issue), the preparation of a final regulation impact statement; the
provision of the final industry code for approval by the Executive Council and
gazetted. The final step is a review of the code. The Treasury Guides provide
that mandatory codes are reviewed every fiveyears; however some industry codes
can be reviewed after a shorter period of regulation

Examples

Currently there are four industrycodes thatare prescribed under the CCA, there is the:

a) FranchisingCode which regulates conduct between franchisors and franchisees;

b) Horticulture Code which regulates trade in horticulture product between growers
and wholesale traders (except for exporters, retailers and processors);

c) Oil code which regulates the conduct of suppliers, distributors and retailers in the
petroleum marketing industry; and

d) Unit pricing code, which regulates the pricing of information provided by grocery
retailers.

Developing a Mandatory Codeof Conduct

The development of a specification for a poposed mandatory code of conduct should
include consideration of the following issues:

a) who is bound by the code (.e. the development of an appropriate industry
definition);

b) What are the obligations in terms of both the type of information vehicle
manufacturers are required to provide and the manner in which it is provided. This
will require consideration of the initial definition of relevant information, pricing,
time requirements, the format in which information must be provided and the terms
of access;

c) obligations on recipients in respect of use of the information for permitted purposes
(i.e.only to use the information for vehicle repairs), to protect intellectual property;

d) Practical procedures for reviewing and amending the definitions of relevant
information as they may changeover time. For example, via expert determination or
incorporation by reference of information requirements specified inthe ADRs;

21 Treasury Guidelines, pp 8.

50|Page



e) Proceduresfor effective and timely dispute resolution tailored appropriately for the
industry. For example, via expert determination, mediation or arbitration;

f) provision for class representation for categories of repairersin order to avoid
resourcing and 'free rider' issues

g) funding obligations for the scheme; and

h) Ultimate enforcement by class acions, private parties and the ACCGn the Courts for
failure to comply with obligations under the mandatory industry code of conduct.

AAAA Position on Regulation for Data Sharing in the Automotive
Repair Industry

In this paper we have examined in
To protect consumer choice and detail the international experience
competition in the vehicle repair and service JEERDL precedence  relating to
NS G WAV ERCE R RGN EHEIEIR competition  issues  around  the
Government to intervene to require the sharing of vehicle repair and

vehicle manufacturers to provide to the maintenance  data and  have
included independent legal advice

specific to the Australian context on
the various options available to
Government to ensure continued
competition and consumer choice in
a useable form. this important sector of the
Australian economy.

independent aftermarket, the same
information and tools they currently supply
to their authorised dealerships in a non
discriminatory manner, at a fair price, and in

We believe that this submission demonstrates beyond doubt that the specific
characteristics of the motor vehicle repair and service sector including v ehicle
technology, information asymmetry and the power imbalance between industry
participants support government intervention to address a market failure.

Recommended Model

It is clear from the USA experience that voluntary agreements do not work in ouindustry
due to the power imbalance between large multinational vehicle manufacturers and small
independent repairers. In addition, the inability of a voluntary code to ensure all necessary
industry participants are signatories and the difficultly in idertifying an appropriate
caretaker of the code given the divergent interests of the industry participants makes this
remedy inappropriate for the Australian automotive aftermarket. Any real solution requires
regulation, enforcement and oversight.

While the European Union experience demonstrates that a legislative approach can and
does work, our legal advice has indicated that any legislation developed would not contain
sufficient flexibility to evolve with the rapid technological advances in the industry and
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oversight and enforcement of the legislation would be difficult and costly which would
place it out of the reach of most small independent workshops.

Therefore it is our position that the development and implementation of a Mandatory
Code of Conduct for the Vehicle Repair Sector is the most effective way to introduce an
industry -wide solution to address the data/tool access requirements of the
independent aftermarket.

This solution would:

be binding on all necessary industry participants;

provide the most flexibility for participants, certainly when compared with amending
legislation;

A provide the most flexible enforcement or depute resolution mechanism, whilst still
providing access to the ACCC or the courts if necessary.

To complement the mandatory industry code it is further recommended that we follow the
European precedent and incorporate mandated access to repair and service information
into the Australian Design Rules. The ADRs may be amended to prescribe the information
requirements for each vehice component, or alternatively a general ADR may be
introduced that relates specifically to information sharing. While the ADRs do not provide
a pricing mechanism or a dispute resolution mechanism, cross referencing them with a
mandatory code of conduct would strengthen the new competition framework by linking
vehicle type approval with the provision of the vital data and tools required to repair and
maintain the vehicle on an ongoing basis.

European Regulation No EC 715/2007 provides an excellent caseudty of how data sharing
is addressed via type approval instruments. The Australian Government has recently agreed
to mandate Euro 5 and 6 emission standards into ouADRS(ADR 79) via a phased approach
commencing in 2013. This would a provide an excellent opportunity to address
independent repairer access to the data and tools required to effectively repair and
maintain vehicles fitted with technology required to comply with these new emission
standards.

Conclusion

The introduction of pro-consumer regulation and oversight to protect competition in the
automotivecg aftermarketc¢ will ¢ assureg¢ Australian:i
controlling decisions about service and repair expenditures throughout their ownership
experience.

Theccons uedeareshest seeved by a regulatory approach that requires OEMs make
the same nonproprietary service information and tools available to vehicle owners and
independent repairers that they provide to their franchised dealers, and must offer for sale
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any related tools and equipment. This assures independent repairers that information and
tools needed to compete are available for purchase. Consumers in turn gain confidence in
selecting a repairer on the basis of competitive criteria such as price and serviceot on the
basis of which repairers control repair information.

The independent aftermarket is not asking for special consideration 1 we are asking
for a fully functioning market with open competition in which the consumer has
choice.
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Appendix 1: AAAA Public Policy and Technical Consultants:

Lee Kadrich, AAP

Vice President, Government Affais & Trade (Retired)
Automotive Aftermarket Industry Association

Lee Kadrich was vice president of government affairs and trade for the Automotive
Aftermarket Industry Association (AAIA) until his retirement from that position in
January 2011.

Kadrich sewved as staff liaison to the AAIA Government Affair€ommittee. He also is the Executive Director
of two AAIA membership segments, the Auto International Association (AlIA) and the Heavy Duty
Distribution Association (HDDA).

Kadrich is the former chairmanof the US Auto Parts AdvisoryCommittee (APAC), where he worked on US
Asian auto parts trade issue. He also served for many years on the industry trade advisegmmittee (ITAC

2) for automotive equipment and capital goods that advises the Commerce Deparhent and the United
States Trade Representative (USTR) on all trade policy matters affecting the industri(adrich received the
Auto International Association (AlIA) Person of the Year Award in 2006. He also was the recipient of the
2006 Northwood University Automotive Aftermarket Management Education Award.

Prior to joining AAIA, Kadrich served as vice president of government affairs and trade for the Automotive
Parts & Accessories Association (APAA), which he joined in 1981. He also served as legidaBsistant for
Rep. F. James Sensenbrenner;\Nis.

Kadrichc¢earned¢ a¢c bachel ordsg¢gof¢cartsgdegreecingpolidt
completed the University of the Aftermarket Executive Development Program in April 1999. In Novemlre
1999, he earned his Automotive Aftermarket Professional (AAP) designation from the University of the
Aftermarket.

Ray Brown
Independent Automotive Technical Consultant

Ray Brown joined Toyota (AMI) in 1967 and held senior positions in Product
Engineering, Product Planning and Corporate Planning. Upon consolidation of Toyota
operations in July 1989, he was appointed a Director of the Board of Toyota Motor
% Corporation Australia Limited, responsible for all Manufacturing and Engineering

activities. ThIS induded responsibility for securing the approval, design, construction, commissioning and

operation of the Altona plant in 19941 the first automotive assembly plant to be built in Australia for more

than 30 years.

In 1997, Brown was promoted to the position of Executive Vice President of Toyota Australia which
included responsibilities for Product Development, Information Systems, and Environmental Affairs until
his resignation in March 2002. From 2003 to 2008, Brown held the position of Director at Daviesdlg Pty

Ltd, a small automotive aftermarket parts supplier, responsible for R&D, Quality, Manufacturing and
Marketing. Currently, he is the principal consultant of MarcConsulting, which specialises in strategic

planning, product development, project management and provides technical editorial to the AAAA

magazine.

Ray Brown served as President of theSociety of Automotive Engineersfrom 1989 to 1991 Brown is a
Fellow of both the Institution of Engineers Australia, and the Australian Institute of Mangement. He has
also been a major contributor to the many activities of the Federal Chamber of Automotive Industries and
acmembercofc¢cthecFederal cGovernment 0s¢ciiNatl996)nal ¢ Roadc¢T
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Appendix 2: Motor Vehicles, Guarantees, Warranties and the Law:
Australian Competition and Consumer Commission - July 2011

It is important for everyone in the motor vehicle industry to understand their rights and
obligations whether they sell, service or repair a vehicle. This ensures consumersare well-
informed when making purchases and are aware of their rights in the aftermarket.

The¢ ACCC¢creceivesecmanycenquiriescfromgconsumerscg
obligations when they purchase a new or used motor vehicle or have their ehicle serviced or
repaired. These enquiries often relate to voluntary or extended warranties.

Motor vehicles are often sold with a voluntary or extended warranty given by the dealer or
manufacturer that outlines what a consumer is entitled to if something goes wrong with the
vehicle. For example, a 3 year or 100,000 km warranty. These warranties generally include some
requirements that consumers must satisfy to take advantage of the warranty.

Businesses are generally free to set these requirements, buthey must not unduly restrict
consumer choice when having their vehicle serviced. These warranties also must not mislead
consumers about their rights under the Australian Consumer Law.

Voluntary and extended warranties are provided in addition to the corsumer rights provided in
the Australian Consumer Law. At times, the rights under the Australian Consumer Law exist after
any voluntary or extended warranty period has expired.

Under the Australian Consumer Law, all goods sold, leased or hired, and all saes performed

from 1 January 2011 come with a number of consumer guaranteesThese guarantees require that
goods must be of acceptable quality, be fit for any disclosed purpose and match the description,
sample or demonstration model. Services must beperformed with due care and skill, be fit for
specified purpose and performed within a reasonable period of time if no timeframe is agreed.

If a consumer guarantee is not met, the consumer has a right to a remedyrepair, replacement,
resupply of the services or a refund.

The appropriate remedy will depend on whether the problem with the good or service is major or
minor. A major problem is generally one where the failure was so severe that a reasonable
consumer would not have purchased the good or servicef they had understood the full extent of
the problem, the goods differ significantly from any description, sample or demonstration model
or the goods are not of acceptable quality because they are unsafe.

If the problem is major, or cannot be fixed in areasonable time, the consumer is entitled to

choose whether they would prefer a refund, a replacement good or to seek compensation for any
drop in value from the price paid. If the problem with the good or service is minor, the supplier or

service provider can choose to fix the problem with the goods or services, replace the good or
provide a refund.

Many members of the automotive industry have raised concerns about voluntary or extended
warranties provided by motor vehicle manufacturers or dealers. In pdicular, whether a consumer
is able to have their vehicle serviced by the independent aftermarket.

The business that provides the voluntary or extended warranty is entitled to insist that any
servicing performed on cars they sell is:
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A carried out by qualified staff
A accordingctocthecgcmanufactureroscspecifications
A using genuine or appropriate quality parts where required

I ncordercforc¢thecconsumer oscvoluntarycorcextende

This means that provided these conditions are met the consumers wa rranty will remain
intact, regardless of where the customer chooses to get their car serviced.

Qualified staff

Thectermciqual i fied¢gstaffocmeanscanycpersongopopr ¢
authorised service network, who is capable bperforming car servicing.

Manufacturerd6séspecifications

Manufacturers and dealers are entitled to specify how their vehicles should be serviced during the
voluntary warranty period.

It is important to remember that if an independent aftermarket agentgives the impression that they
willc¢cservicecacvehiclecaccordingc¢ctocthecmanuf ac
satisfactorily, then the consumer will have rights and remedies against the independent agent.

Genuine or appropriate quali ty parts

If a part is not genuine, but is interchangeable with the genuine pait that is, it is of the same or
similar quality and fulfils the same purpose as a genuine padirtit is likely to be considered an
appropriate quality part and if used by an independent aftermarket agent would not void the
manufactureroscgcwarranty. ¢

However, if a part fails or does not perform satisfactorily, the consumer will have rights against the
agent who fitted the part and/or manufacturer of the replacement part. If the nongenuine part fails,
and causes some other damage to the vehicle, the dealer and vehicle manufacturer will not be liable
for damage caused by the failure of that part.

Warranties, guarantees and consumer rights are important to all consumers who are in thmarket
to buy a car. Consumers want to buy with confidence knowing that they get what they paid for,
and that their warranty will stand should they need to seek repair. Consumers should be informed
that they are not tied to dealer networks and can seela service or repair through an independent
agent. Itis imperative that dealers, manufacturers and service providers understand their
obligations under Australian law, and as such do not mislead consumers about their legal rights.
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Appendix 3: Right to Repair

@mnoumm

* Smce 2001, all vohicle gnition keys contsin 2 unique computer chip that
with the immobsliser competer i the vehicle and allows the engine to start.

* A new gnition key must be electronically programmed to the specific vehicle with speoialist
equipment or the immobikser will not disarm.

* Some vehicles require 3 VIN-derived

v Ths ity code and specik

e

{mandstory in Victoria sfter January 2011) has electronic
semsors bt into the steering system to measure the driver’s
* K these seasors are not calibrated to the new alignmest
settings, the ESC system will detect a malfunction,
seta warning Eght and disable itself
* In some cases ESC cakbration requires specialist

7 o scate with vehice electronic systems

(@) TYREROTATION

* Tyres can be moved to different positions on the vehicle to minsmise useven
#yre weer caused by comering forces. This is known 2= a tyre rotation.

* Some vehides utlise o Tyre Pr Monitoring System 1o detect tyre pressure
change, a major couse of tyre Howout’.

* When tyres are moved from one location to another, the TPMS competer detects
a tyre pressure difference from the previous leerned values, and generates
& driver waming.

* In some cases, this warning can only be reset with speoniist equipment
or & special combination of butions being pushed on the dashboard. The TPMS
s disabled urtl this is reset.

@mmmmmmn

* When brake pods wear cut, the brake caliper needs to be reset fwound back in)
and the pads replaced.

*» Vehidies using electronic handbrakes require that the caliper be reset by actusting
n using the ic braking mechamism. This cen only be achseved using
* Inmast ions this speciafst equipment is only avaiable © menufs
spproved reparers.

(5) BRAKE SERVICING (BRAKE FLUID FLUSH)

» Broke fisid hes  mited e and is scheduled to be replaced
every 1-2 years ([depending on manufscturer].

* Vehicles fitted with Anti-lock Braking Systems retsin
an ameount of ald Suid within the ABS valve block, dee
10 the vaive and fiad scoamulstor

* Specalst equpment must be used to sctuste the
ABS vaives, herefore releasing the old brake fisd from
the system.

10 be flushed without the use of special equipment.

g

@munmmmm

* Most cars use the power from the battery to un the
“keep slive Yy~ for their comg Y
when the ignition key is OFF One of the fnctions of
this memory is to meintain the operating protoccls
for how e different computers commenicate.

* Systems such as power windows, instrament duster
gauges, remote keyless entry, car stereq, electric
sests, electnic mirors ofc are controlied by ther ows

* [f battery power is lost, some communication inks
between these computers is also lost, inkibiting the
shering of information. This can result = vanous
driver op d sy tob inoperath

* Spocinist oguip or ity codes are required
10 re-leam or re-estabiish the ink between these

P P d comp These codes are
dnbie crily o z pproved repa




Appendix 4: Shared Technical Information Content in Europe

Technical Information to be shared under Article 6(2) of European Commission Regulation
(EC) No. 715/2007.

Unequivocal vehicle identification
Service handbooks

Technical manuals

Component and diagnosis information.

Wiring diagrams

> > > > >

Diagnostic trouble codes (including manufacturer specific codes)

A Software calibration identification number applicable to a vehicle type.

Information provided concerning and delivered by means of proprietary tools and
equipment.

A Data record information and two-directional monitoring and test data

Further specific examples of technical information that required under competition law in
addition to the above.

Software.

Fault codes and other parameters, together wth updates, which are  required to work
on electronic control units with a view to introducing or restoring settings
recommended by the supplier.

Repair and maintenance procedures

Working solutions resulting from practical experience and relating to prodems typically
affecting a given model or batch.

Recall notices

Notices identifying repairs that may be carried out without charge within the
authorised repair network.

Reference: International Federation of Automotive Aftermarket Distributors (FIGIEFA)
Brochurec¢ci Thegcnewgccompetitiong¢gl aw¢gcframewor kc¢gfor



Appendix 5: Information to be made available by OEMs under EPA
(US) -- final rule

OEMSs are required to make available to any person engaged in the servicing and repaif o
motor vehicles or motor vehicle engines all information necessary to make use of OBD
systems and any information for making emissionrelated repairs, including any emission
related information that is provided by OEM to franchised dealers. This information
includes, but is not limited to, the following:

Manuals, technical service bulletins (TSBs), diagrams, and charts (the provisions for training
materials, including videos and other media are discussed in Section IlIB).

A general description of the opemtion of each monitor, including a description of the
parameter that is being monitored.

A listing of all typical OBD diagnostic trouble codes associated with each monitor.

A description of the typical enabling conditions for each monitor to execute duringvehicle
operation, including, but not limited to, minimum and maximum intake air and engine
coolant temperature, vehicle speed range, and time after engine starup.

A listing of each monitor, sequence, execution frequency and typical duration.
A listing of typical malfunction thresholds for each monitor.

For OBD parameters that deviate from the typical parameters, the OBD description shall
indicate the deviation for the vehicles it applies to and provide a separate listing of the
typical values for thosevehicles.

Identification and scaling information necessary to interpret and understand data available
tocacgenericgcscanctool ¢cthroughcfifimodec¢6, 00¢puUTr S
J1979, EE Diagnostic Test Modes.

Any information related to the service, repair, installation or replacement of parts or
systems developed by third party (Tier 1) suppliers for OEMs, to the extent they are made
available to franchise dealerships.

Any information on other systems that can directly affect the emissionsystem within a
multiplexed system (including how information is sent between emissionrelated system
modules and other modules on a multiplexed bus)

Any information regarding any system, component, or part of a vehicle monitored by the
OBD system that cald in a failure mode cause the OBD system to illuminate the
malfunction indicator light (MIL).

Any other information relevant to the diagnosis and completion of an

Emissionsrelated repair. This information includes, but is not limited to, information
needed to start the vehicle when the vehicle is equipped with an antitheft or similar
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system that disables the engine described below in paragraph (13). This information also
includes any OEMspecific emissionsrelated diagnostic trouble codes (DTCs) and my
related service bulletins, troubleshooting guides, and/or repair procedures associated with
these OEM specific DTCs.

OEMs shall make available computer or antiheft system initialization information
necessary for the proper installation of orboard computers on motor vehicles that employ

integral vehicle security systems or the repair or replacement of any other emissionelated
part. c¢c¢ OEMs¢carecnotc¢crequiredcto¢cmakecthiscinf
unless they choose to do so. Howeverhte ¢ OEMOs ¢ Webg¢sitegshall ¢con
alternate means for obtaining the information and/or ability to perform re-initialization.
Beginning with the 2008 model year, we require that all OEM systems will be designhed in

such a way that no special t@ls or processes will be necessary to perform rénitialization.

In other words, EPA expects that the rénitialization of vehicles can be completed with
generic aftermarket tools, a passthrough device, or an inexpensive OEMspecific cable.

This model year cut-off is consistent with the requirement to complete the phasein of the

SAE J228#3 CAN requirement as discussed in section 18 of this document. An OEM may
request Administrator approval for an alternative means to reinitialize vehicles for some o

all model years through the 2007 model year. The complete regulatory requirements for
requesting approval can be found in Sections 86.09638(g) (6) and 86.1808 01(f) (6).

Reference: 38430 Federal Register / Vol. 68, No. 124 / Friday, June 27, 2003 UulRs and
Regulations
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Mazda Modular Diagnostic System (MMDS):

Mazda employs the latest in automotive technology and systems
to deliver a range of vehicles that achieve class leading levels of
performance, drivability, efficiency and safety. To ensure these
complex systems, and your Mazda, are running at optimum
levels your Mazda dealer uses the Mazda Modular Diagnostic
System (MMDS). The MMDS is the only system designed to
electronically check all the vitalfunctions of your Mazda under

real driving conditions, for the most accurate analysis of its
performance.

Each time the MMDS is connected to your Mazda, it checks the
electronic systems, and provides the Mazda Service Technician
with an electronic snapshot of your Mazda. Mazda Service
Technicians trained with the MMDS technology use this
snapshot to ensure everything is calibrated to the latest factory
specifications. We are constantly updating and downloading
software from Japan into your vehicle to ke@ it performing at its
peak.

It's a unique advantage of Genuine Mazda Servicing.

Source: Mazda Website
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