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Foreword

On behalf of the Australian Automotive Aftermarket Association, | would like to offer our
thanks to the Commonwealth Consumer Affairs Advisory Committee for their invitation to
respondto the Issues Paper on Consumer Rightg implied warranties and conditions.

The Issues paper provides a sound foundation for addresng the effectiveness of current laws
governing the consumerd fight to a refund or to have faulty goods replaced. We appreciate
that many complaints are received from consumers ofelectronic products and whitegoods
products that rarely need to be maintained or serviced by professionalduring the warranty
period unless the item is faulty.

Whilst the paper analyses theissue of faulty goods and the consumer experience during the
repair and compensation processthe Issues paper is not overly concerned with servicing and
maintenance by external professionalduring the warranty period

Our intention in providing this submission is to place the unique experience of our industry

before the CCAAC. It is our viewthat within the automotive aftermarket and servicing

industry, consumers are routinely misled in relation to their warranty rights and the value of

additional warranty cover. Misleading warranty information and practices carry a high price

for consumers WAAE UAAOh | OOOOAI EA6O Yi TEITEIT OAEEAI A
and services. Ensuring that ownersare fully aware of the warranty conditions and can access a

competitive price for their vehicle parts and services can make the differencebetween

affordable and unaffordable motoring.

Vehicles are regularly serviced during the warranty periodz in fact, in order to maintain the

warranty, owners are obliged to service their vehicles according to the car manufacturés

specified cycle. This a@ds an additional complexity to the warranty issue. During the warranty

period, it is expected that faulty items are replaced at the manufacturers cost. However, most

I £ OEA AAO OAOOGEAET ¢ AT OO0 xEI 1 OAl A@dthabdre OOADI /
not under warranty and are designed to be replaced on a regular basis. Similar to a vacuum

cleaner z the manufacturer will require that you purchase appropriate replacement filters and

dust bags, and the warranty will not cover these replacemet parts. If the vacuum cleaner

does not work, the warranty will not apply if it is owner has failed to replace these components

on a regular basis.

Much of this misinformation is caused by thecar makers Imagine if you were led to believe

that you must buy only one brand of vacuum cleaner bag, the one recommended by your

vacuum cleaner manufacture. If you understood that using any other lower cost generic bag

xI 01 A OT EA UI OO xAOOA1T OUh UT O xi1 OI A AA maAl ET AA
ANOGEDI A1 06 Ad@ad illustéitiorE 6F th& Darket distortion in our industry 7
consumers are generally OT AAO OEA Ei POAOOEIT OEAO OEAU 106060
warranty will be void.

Car makers do not make many car parts and theyertainly do not make replacement parts
These parts are manufactured by the car makers supply network and delivered to the car
dealerships for use in servicing vehicles under warranty.In 2005 The Australian Competition
and Consumer Commissionissued astatement that the use of independent replacement parts
will not void the warranty and the use of the term O C AT O E 1 idrot nécds€aéy CHowever,
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this paper will provide examples of blatant, misleading warranty information provided to new

car ownersOEAO 1 AAOA AAOT 1T OOAT U 11T AT OAO ET OEA Ai1TC
EAOA OEAEO OAEEAI A OAOOEAAA AO OEA OAI A m AAA OE
a mindset actively encouraged by the car dealers and the vehicle manufacturers.

Given the experience of our industry, we welcome a dialogue that would lead to a new national
consumer law framework that supports the consumer® right to open market competition in
vehicle servicing and replacement parts for vehicles under warranty.On behalf of our industry

| thank you for providing AAAA with a constructive opportunity to participate in this review
and we would welcome an opportunity to meet with the CCAAC to continue this dialogue.

Peter Hein
President
Australian Automotive Aftermarket Association
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Executive Summary

The Australian Automotive Aftermarket Association welcomes the Commonwealth Consumer
Affairs Advisory Council (CCAAQ enquiry into the adequacy of statutory implied conditions
and warranties. Our experience of the use of warranties in the automotive industry is that the
existing laws and the regulationsusedto enforce these laws arénadequate and do not protect
consumers rights. This submission has been prepared by the Australian Autootive
Aftermarket Association, (AAAA) to assist the CCAACIn their examination of the existing laws
on statutory warranties and implied conditions in the Trade Practices Act 1974 and state and
territory fair trading and goods law.

It is our position that much of the negative consumer experience with product warrantieshas
been caused by the increased practice of motor vehicle dealers offeringxtended warranties at
the point of sale. These warranties are often offeredat no additional cost to the consumer.
However, these warrantieshave restrictive provisions on the choice of repairer and parts used,
contain ambiguous language and do not clearly specify the additional benefits in the contract
over and above theconsumA Oliagic statutory rights.

Another questionable practice by motor vehicle manufacturers is the use of statements in

vehicle hand books that imply that using an alternative repairer to the accredited network of

the particular manufacturer may impactonveE EAT A DAO&AI Of AT AA T 0 OI EA OF
warranty. We believe, that in many cases these statements are designed to influence the

vehicle owner to purchase a specified brand of part for the entire life of the vehicle We

submit that this practic e could be viewed as a breach of thexclusive dealing provisions ofthe

Trade Practices Actand yet this is common practice in the industry.

It is the position of the AAAA that the best way to ensure a fair and transparent market for

vehicle consumers isfor the preparation of a National Consumer Lawthat legislatesfor a clear

definition of the differences between voluntary, statutory and extended warranties and ensures

consistency and clarity in the terminology used ) T 1T OO0 OEAx OEA OAROUGE OE
OET O A AA OAOOOEAOAA OiI A1 OOOA OEAO AobpAl OEOA |
I £EAOAA O1 AAO OEA OABPR OAoDBbOARAOOADOAD OEB®8 OOAA
offer is actually a type of insurance product or a service contret for replacement parts. All

new car documentation and representations should contain clear explanations to assist

consumers to understand their entittements under the various warranties. The national law

AOAT AxT OE OET O A DOIT O AcAddre b ikis rotdBdtbrieddink theOrarkdt OU S O
place and used to badge services that are either insurance policies or service contractd his

guidance must apply equally to the independent aftermarket and the vehicle manufactures

and their accredited deale networks to ensure full industry compliance.

We also call for a reviewof the practice of including conditions in voluntary warranties that

specify O E Agénuir@ partsdmust be used in vehicle servicing. Due to the complexity and
interrelationship of th e aftermarket supply chain this condition has the potential to create

confusion, increases the cost of replacement partsmakes it difficult for the consumer to

comply fully with their contractual obligations and serves no useful purpose.

Vehicle srvicing EO A OANOEOATI AT O 1T &£ OEA 1 xTA060 OAODI
Replacement parts are not guaranteed and the cost of servicing a new vehicle isxgensive.

Owners become confused - if the car is still under warranty why is each service so expensive

Pageb




This is a common concern from consumers who reasonably expected that purchasing a new

car would reduce result in minimal repair costs. There are significant market inadequacies, an

absence of competition, misleading information and high degree of consumerconfusion. The

result is the cost of servicing and repairing a new vehicle under warranty is expensive for

consumers. Much of this confusion arises from the misOOA 1T £ OEA OAOI OxAOO4
OAT AAT AU &£ O AAO AAAI AOOE kb they ark rediyOdferriogmtda c&A O O x
OAPAEO OOAOOEAA Ai1 OOAAOS Al lutidylwakalnekdinA EI | AAE A
This is a significant issue for the membership of the AAAA. The industry is aware that

significant drop in the market share of independent repairers caused by anticompetitive

behaviour related to extended warranties and restrictive sales of manufacturer captive parts

will force the closure of independent repairers, reducing freedom of choice for the consumer

and driving up the cost of vehicle ownership.

Summary ofRecommendations
The Australian Automotive Aftermarket Association recommends to the CCAAC that
consideration be given to the following:

A The requirement for national leadership, consumer law and enforcementregulations to
provide a clear definition of the differences between statutory and express warranties and
ensure consistency and clarity in the terminology used 4 EA OAOI OxAOOAT OUB
subject to restrictive use, must beclearly defined and delineated from other service options
including insurance and vehicle servingcontracts.

A The AAAA supports the position that a new consumer law framework should incorporate a
stand-alone statutory regime where the regulator can bring ation on behalf of the
consumer (along similar lines to NZ) to address systematic tradercontravention of
statutory rights.

A All new and used vehicle warrantydocumentation and representations should contain
clear explanations so that consumers fully undersand their entittements under the various
warranties. It is our view that the ACCC 2005statement on the use of automotive parts
OEAO AOA O mEoQd b&pridtedddll @drréndy dnaterial for all vehicles.

A All documentation and representations should contain appropriate product disclosure
statements. If the extended warranty contracts are to contain conditions that result in
commissions or payments to the repairer, these relationships should be disclosed to the
consumer.

A Legislation and enforeement should prevent vehicle manufacturers and car dealers from
the practice of including conditions in express warranties that specify that @enuine partsd
must be used in vehicle servicing These conditions havethe potential to create confusion,
make it difficult for the consumer to comply fully with their contractual and warranty
obligations and may violate consumer statutory warranty rights.
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New VehicleWarranties

The most significant factor influencing the lack of free and fair competition in the automotive
aftermarket is the lack of understanding by consumers on the differences between statutory
and express warrantieswhich is caused by the absence of any disclosure requirements on car
dealers when offering thesecontracts at the point of sale

Despite attempts by the ACCC to outline consumers rights under the Trade Practices Act and
clarify the differences between statutory and express(voluntary) warranties, significant
confusion still exists with automotive parts and accessories manufacturers and distributors,
vehicle repairers and the general public in relation to:

A Where statutory warranties begin and end,;

A How to differentiate between statutory and express warranties in documentation provided
by the vehicle dealers at the point of sale; and

A Exactly what additional benefits to the consumer are included in some express and
extended warranties?

Much of this confusion has been caused by the increased practice of motor vehicle dealers
I £FAOET ¢ OA @ babthepbint of safe@thd additralzost to the consumer These
warranties contain restrictive provisions on the choice of repairer and parts used, contain
ambiguous language and tie the consumer into a long term service schedule with a specific
dealer or group of dealerships It is our contention that many of these contracts do not
provide any additional benefits over and above theA T T O O ibasi©iafutory rights and have
the practical effect of diluting the protection for the consumer provided by the Exclusive
Dealing Provisions of the Trade Practices Act.

The lack of disclosure requirements on extended warranties at the point of sale forces the
consumer to make a decision to enter into a long term contact without all of information
required to make an informed decision. It is our fear is that if left unchecked this trend could
have a significant impact on competition in this sector and will continue to force up the price
of vehicle ownership in Australia.

Is time for Australian governments to address the growing practice by dealers of

signing customers to so -AAT 1 AA OAQGOAT AAA8 xAOOAT OEAO

provisions on the choice of repairer and parts used, and tie customers to long
term service schedules with the car dealer. Many of these contracts provide
1 EOOI A AAT AEZEO OEAO EO AAAEOEI T AI O OEA
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Statutory Warrantes

Under a motor vehicle® implied or statutory warranty, dealers are only entitled to insist that

any servicingd AAOO OEAU OAI 1 EO AAOOEAA 100 Au NOAI EEE
specifications and using genuine or appropriate quality parts where required. Provided these

conditions are met, regardless of where the car is servicedthe statutory warranty would

remain intact. Should the parts installed fail or not perform satisfactorily the consumer has

rights against the fitter and/or manufacturer of the replacement parts. Under the exclusive

dealing provisions of the Trade Pracices Act, a dealer is not able to limit their obligations

under the warranty or refund provisions or make any representations to this effect e.g. that the

x AOOAT OU EO OIEA EALA OEA OAEEAI A E HovweleQtheOAOOE A A
exclusivedealings provisions are rarely enforced in this industry and it is common practice to

issue misleading information to consumers. In our experience the vast majority of new car

owners areunder the false impression that they are obliged to take their vehite back to the

AAAT AO EI O OAOOGEAET C AT A 1 OO0 OOA OCAT OET A PAOOC

Express Warranes

Express or voluntary warranties are generally offered by a dealer and normally state a specific
time period. Generally, dealers areable to place conditions on anexpress warranty These
could include conditions that void the express warranty if the vehicle is not serviced by an
authorised dealer or if the parts used are not the same as those fitted as original equipment.
Express waranties operate in addition to statutory warranties and cannot restrict the
provisions of the statutory warranty, which is implied in every consumer sale. There should be
no doubt, however, that car owners do not know that that they have statutory warrarty rights
permitted to over ride these statutory rights. The car owner will examine the material
provided by the car dealer, which will detail the express warranty conditions without detailing
the statutory rights. There is an expectation for the consumer that when the express warranty
expires, their rights to repair or refund also expire.

Australian Competition &onsumer CommissioXehicle Warranty Advice to

Consumers
Despite the Australian Competition and Consumer Commission issuing a statement on this
matter in 2005, the information in the market place consistently contradicts the ACCC advice
to consumers:

New vehicle warrantis: In relation to general servicing, motor vehicle dealers are entitled

to insist that any servicing performed on cars they sell is carried out by qualified staff,

AAAT OAET ¢ O1T OEA 1 AT OEZAAOOOA OB OropiaxdqudtiEE AAOET T O
parts where required. Provided thessnditions are met, regardless of where you choose

to get your car serviced, your warranty will remain intact.

Genuine or appropriate quality parts? The issue here is not who manufactured the

part/s, it is whether the part/s are fit or appropriate for the purpose intended. If a part is

non-genuine, but is interchangeable with the genuine part, it could be seen as being fit or

APDPOTI POEAOA &I O OEA pPOODPI OA AT A >siwéradty. OEAOA £l (
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Express warranties are usually specified under the agreement with the dealer; it might
state a specific time period, maximum liability and limitations. Express warranties
operate in addition to statutory warranties, and cannot restrict the povisions of the
statutory warranty, which is implied in every single consumer saleGenerally dealers will

be able to place certain conditions on the express warranty given to buyers. A consumer
may void their expressed warranty if, for example, the cas fitted with non-genuine
parts. However, the statutory warranties will continue to apply unless the service of the
independent mechanic or the fitting of the norauthorised part caused the fault.

Dealers are not permitted to limit their obligations unde the warranty and refund
provisions of the TPA or fair trading legislation, or make any representations to this
effect, e.g. that the warranty is void if the vehicle is not serviced by the dealer or its agent.
You are effectively covered by both warra®ts. The express warranty may offer you some
further cover above andeyond the cover you have under the statutory warranty.

Summary of Current Practices and Issues in the Market Place

An example of industry practice forms attachment 1 The contract wording is taken directly

AOT 1T Al OA@DPOAOGO xAOOAT Ouo 1T £ZZAOAA O1 OEA 1111
-A" OAOGE (11 AAT ET 3UAT AU ET *Ol U «aiil o8 AEA OxA(
to offer extended warranty protection for 5 years or 2@,000 km. Conditions include a

requirement that the vehicle be serviced at six month intervals (or every 10,00km) only at

McGrath Holden. The contract is voided if the vehicle is serviced by anyone other than

McGrath Holden z including other Holden accredited service operations. In the summary and

ApbPl EAAOETT DPACA OEA A 111 xET ¢ OAOI O AOA OOAA EI
Of AT OEAAOOOAOCS8O AOI1T xAOOAT Ouoh OAAAI AOOGEEDPGEO OC
OFEQZAA OBEHRMRA DOAT 806 )yl OEA AT1O0OAAO 11 O0AO EO

i AT OEAAOOOAOS80O AT OAOh UT O xEI1T ATEIT U OEA AAT AEEC

O0h ET AAAT OAAT AA xEOE OEA OPAAE EEAAIDGltksd OAO I
until that warranty expires. After that you will enjoy our six-monthly/10,000 kilometre

i xEEAEAOAO 1T AAOOO Z£EO00OOQ ZEQAA DOEAA OAOOEAA bl A
51T AAO O4EA 01 AT 6 EO OOAOGAOG ET OEA AOGAT O T &£ AT U ¢/
will repair or replace the partup to a maximum value of $2,000 for each repair With respect

Ol PAOOOh OZAEI OOA6 EO ARAEZET AA AO OOEA ET AAEIEO
function for which it was designed8 6Our interpretation of this ¢ ontract is that they will

honour the statutory warranty until it expires, then warrant any future workmanship and parts

fitted after the expiry of the statutory warranty z which they are required to do under the

Trade Practices Actanyway ) O EO 1 060 biI OEOEI T OEAO OAGPOAOO «x
clearly define what benefits are being offered in addition to the consumers implied rights in

each sale andas a result,create confusionfor the consumer. These types of contracts could

also be viewed by some as simply a strategy by the dealer to avoid the Exclusive Dealing

Provisions of the Trade Practices Act.

Another practice employed by motor vehicle manufacturers is the insertion of statements in
vehicle hand books that imply that using an alternative repairer to the accredited network of

OEA PAOOEAODI A i ATOEAAODOOAO T AU Ei PAAO 11 OAEEAI
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warranty. A clear example of this is contained inAttachment 2, which is taken directly from

the serviceiwarranty booklet for the Holden 6 % #1 1 I T AT OA 8 51 AAO OEA EA/
the last paragraph statesO$ AT ACA AAOOAA AU EAEI OOA O EAOA poOi
out by an Authorised Holden Dealer or Authorised Service Outlet, or in accordancettw

(T1TAAT 80 OPAAEAEAAOET T Oh |1 AUwvebélievdthatthis@temeAtx 6 AEE /
contains an implied threat that is designed to entice vehicle owners topurchase vehicle

servicing from a particular network of dealers.

We believe that some of the practices by the motor vehicle manufacturers and dealers are
adding to the confusion in the market on this issue which could have the effect of persuading
many new vehicle owners to enter into a contract that they may not have otherwise entered
into had they been fully aware of theirstatutory rights under the Trade Practices Act.

On the issue of the type of part used in a vehicle service or repair, it is the view of the AAAA

that the complexity in the automotive aftermarket supply chain has the potential to create
confusion with the consumer. For example, when conditions are included in an express

x AOOAT OU OEAO O1 EA QGRA OEA GO A DG N DiEsiieitnymsEie O A A
difficulty differentiating between the brand of part supplied as oliginal equipment on the
vehicle, with parts supplied by the independent aftermarket. As stated earlier in this
submission many identical products are distributed under different brand names in different
segments In addition, motor vehicle dealers and many roadside service organisations and fast

fit outlets regularly interchange parts and accessories with similar quality parts that are fit for
purpose, which results in it being almost impossible for the consumer to comply with this

condition of an express warranty.

To confuse the situation further, many vehicle manufacturersrequest that suppliers do not
brand products supplied as original equipment and then detail the part specifications in the
vehicle handbook as the only means of reference.Therefore a vehicle owner, regardless of
xET OAOOEAAO OEA OAEEAI Ah x1 Oduidalerit uélity pakt wdsx AOA E,
used. Ifa dispute arose between a vehicle manufacturer and owner on this issue, it would be
impossible for the owner to prove that that they fully complied with their obligations under
their express warranty. We believe that this is a tactic used to force vehicle owners, through
fear of warranty rejection, to take the simple option of servicing their vehicle at a dealer
network. Many express warranties contain conditions stating that the entire warranty may be
Ol EAAA -CBAE OEITTAIG DA Oketeford, & donsutenBdrdplaces the tyremn their
vehicle with a set that has identical specifications to the original equipment, but with a
different brand, would breach their entire express warranty A question the consumer may
rightly ask is how would this impact on the performance of the rest of the vehicl®
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Automotive Warranty Terms in Common Use

al ydzFlI OG dzNSNQRa / 20SNJ

— Mandz¥ I OG0 dzZNBS NXQa Cdzt £ 2 F NN y G e

- 5SFf SNAKALIQa {GFGdzi2NRB 2 NN ydae
— Mechanical Protection Plan

— Fixed Price Service Plan

— Voluntary Express Warranty

— Extended Warranty

— Extended Service Plan

— Factory Approved Warranty Insurance

— 5 Year Unlimited Km Warranty

TheSize and Structuref! dza (i NAutbriotive Aftermarket

The Australian automotive aftermarket is comprised of manufacturers, re-manufacturers,
importers, distributors, wholesalers, resellers and retailers of automotive parts, accessories,
tools and equipment as well as businesses engaged in the retail repair and service of vehicles.
It is important to note that t he aftermarket includes both the parts and distribution networks

of the automotive manufacturers z (referred to as the original equipment aftermarket) - as
well as those external to the vehicle manufacturersz (referred to as the independent
aftermarket).

It is estimated that the Australian automotive industry employs more than 400,000 people,
with around 60,000 individual businesses represented The automotive aftermarket sector
contributes over $8 billion annually in economic activity and employs 300,00 people in
vehicle maintenance and repair, the manufacture and supply of aftermarket equipment and
vehicle recycling.

I dza G Nuelbicle IFlee&

The Australian new vehicle market is one of the most competitive in the world with 52 car
makers offering 20 models for sale. In recent years tariff reductions and low interest rates
have combined with an expanding economy to give strong growth in the new vehicle market
This has attracted newentrants to the market and increased marketing activity by brands with

a long established presence in Australia A change in consumer preferences, combined with
high fuel prices has seen a big shift towards smaller more fuel efficient vehicles in recent years
and the market share of locally manufactured vehicles has féen to below 20% of vehicles sold
for the first time ever. This proliferation of vehicle models and configurations further
complicates the inconsistencies, false claims and inappropriatewarranty advice provided to
consumers.
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OriginalEquipment& the Independent Aftermarket

I OOOOAI EAGO 1T Ax OAEEAIT A AAAT AOO 1T PAOAOA O1 AAO
and many operate multi-brand dealerships. In December 2006 the Australian Automobile

Dealer Association (AADA) estimated that there were 129 dealers in Australia, with 2134

franchises held, operating out of 1452 workshops (including satellite sites).

In 2007, the IMRAS Consulting Group estimated that there were 19,563 independent repairer
workshop sites in Australia. This includes generd motor vehicle servicing and tuning as well
as specialist areas such as air conditioning and brake servicing, automatic transmission
servicing and LPG fitting. Tyre chains that complete mechanical repairs and mobile repairers
are also included in these fgures. At present, competition in the independent repairer
segment of the industry is high and is based primarily on service and price.The sector is also
dominated by a large number of small businesses with over half of the workshops in Australia
not part of a major chain. In addition many of the outlets of the automotive repair chains are
independently owned or franchised. The location of independent repairers generally reflects
the population distribution and the number of vehicles in each state.

The number of repair jobs completed per annum is estimated at 20 million. A key role of the
independent aftermarket is to provide cost effective and quality servicing of vehiclesboth
within and beyond the warranty periods. The depth and breadth of the independent repair
network, which has over 10 times the number of retail outlets than the dealer network, also
ensures that consumers in regional and rural areas of Australia have access to cost effective
repairers within realistic travel distances, which is not the case with dealer networks due to
their limited footprint in rural Australia . However, the information provided to consumers of
new vehicles from the dealership network ensures that theseowners are under the impression
that they are required to use the dealership and their official parts in order to maintain their
warranty.

Replacement parts are produced, distributed and retailed under the part manufacturer®
brand, A 1 T 01T O OAEEAIT A | AT O AapoOrexdil ofaio forssaeiundar the AT A h
OAOAEIT COI Ob éThereAntadyledamdied bf A@npanies with multiple distribution
channels- some of the more well known brands include Bosch, Century, Siemens VDO, Hella,
ACL, PBR, Bridgestone, NGK, Bendix and Monroe Most automotive dealer networks source
aftermarket parts and accessories from independent aftermarket manufacturers and
wholesalers when the part or accessory is either not available from the manufacturer or is out
of stock. In regional areas, many automotive dealer networks hae a number of franchises
incorporated into one dealership and would be unlikely to stock a full range of original
equipment parts for all derivatives of vehicles sold by the various manufacturers Thesemulti -
dealershipsnormally operate in areas where astand-alone operation is not viable therefore it
is likely that an exclusive stock of parts for each dealership would also be difficult to achieve
due to the lack of volume on many vehicle types Roadside service (either dealer acedited or
independent) and fastfit organisations often fit replacement parts that are not identical to
brands fitted as original equipment. Common examples include batteries, lubricants and

tyres.

The independent aftermarket is a significant andlegitimate part of the automotive industry.
In most cases these parts aresupplied to the consumer through alternative distribution
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channels to the motor vehicle dealer networks are ofan equivalent (or in many cases superior)
quality, and are fit for the purpose intended. The AAAA is represented on 25 Standards
Australia committees covering a wide range of parts andaccessories, tools and equipment
Our member representatives are actively involved in thedevelopment of product quality

standards The AAAA and our member companies @ssionately defend the reputation and

integrity of the independent aftermarket and stand by our products and workmanship. We

have strong relationships with state and federal regulators and regularly disseminate
information to members on relevant legislation and standards to assist them with their

compliance obligations.

TheEnvironment

The technical advances in emissions control contribute to global environmental protection. In
order to ensure that vehicles conform to their emission and safety standardsregular
inspection, servicing and repair is required. Free and open competition in the repair of
vehicles is critical in ensuring that the industry can provide affordable, high quality repairs and
parts. This ensures that the consumer has the right to cloose their repairer and is not
constrained by any false warranty conditions or technical barriers that create a monopoly
situation. The implications of restricted competition in vehicle repair and service will be an
increased cost of vehicleparts; repair and insurance, which will decrease the number of
vehicles, serviced regularly which will have a negative impact on the environment As the
emission control systems on vehicles become more sophisticated this issue will become
increasingly important as it will become impossible to service some vehicles without access to
the appropriate diagnostic tools and information.

Choice of Repairerdnpaign¢ AAAA industry initiative

The Australian Automotive Aftermarket Association (AAAA) has recently launched a
campaign to promote consumer choice and fair competition in the automotive parts,
accessoriesand repair and service industry.

Vehicles are becoming increasingly complex, due to the growing use of hiech materials and
electronics to control more systems, induding drivetrain, safety equipment, and comfort and
convenience functions. The challenge for independent aftermarket workshops is to keep up to
date with the information, technology and tools required to repair modern vehicles.

In the meantime, AustraliA6 O AAO AT I PAT U AAAI A0 OAOOEAA AAT OO,
and equipment. There is no clear requirement for vehicle manufacturers and importers

operating in Australia to make technical repair and diagnostic information available to

independent aftermarket repairers.

Most independent aftermarket businesses find that technical information is difficult to access

In Australia, we have no regulated process to ensure this vital information is disseminated
This means independent parts and accessoes suppliers, service, mechanical and collision
repair workshops in Australia must rely on the goodwill of vehicle manufacturers to get the
information or equipment.
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At present, some vehicle manufacturers make it easy for independent aftermarkebusinesses

to access vital technical manuals, update bulletins, software patches and equipmentMany do

not make it easy. Therefore, OEA OAAET T 11 cU ODPI AUET ¢ Z£EAI A EO
customers will have less choice about who can do their repes and what parts are used.

The aim of the Choice of Repairer campaign is to protect choice and competition in vehicle

repair, servicing and replacement parts sectors by eliminating any technical or legal barriers

that impact on the Australian consumersd OECEOQOO O EAOA OEAEO OAEEAI A
repaired in a timely manner, at competitive prices in the workshop of their choice and during

the warranty period.

Repairs Conducted Under Warraniyl echnical and Diagnostic Information

Modern vehiclAO EAOA AAAT T A OAT T DOOAOO 11 xEAAI 086 7F
increased safety and comfort and better emissions control, they have made it increasingly

challenging to service or repair a vehicle under warranty. With sophisticated electronicsnow

controlling vehicle behaviour, integrated with active and passive safety systems and an

increasing emphasis on emission control systems, the necessity for accurate technical and

diagnostic information has become critical.

Trends such as a move to dies vehicles andelectric vehicles will magnify the issue, making
access to information vital to the survival of many smaller independent repairers This is also
a major issue in the collision repair industry with information on construction materials and
safety systems criticalto ensuring that the vehicle is safely repaired. The absence of any
regulatory or enforcement framework in Australia to protect competition in the vehicle repair
and service sector means that vehicle manufacturers and importers/distributors are not
obliged to make technical and diagnostic information available to repairers outside their
authorised dealer networks. Independent repairers that compete directly with dealer service
outlets are relying on the goodwill of the manufacturer to obtain critical informa tion to
complete the repair during the warranty period. Not surprisingly, many repairers find that
access to technical information is either difficult or impossible to access or comes at a
premium cost.

Without effective access to technical information, multi -brand diagnostic tools and test
equipment, replacement parts and training, rapid advances in vehicle technology will mean
that the independent aftermarket will be unable to service vehicles under warranty in the
future. This scenario would have a ctastrophic impact on competition in the industry by
creating a technological monopoly for the vehicle manufacturers and their dealer networks.
Independent repairers, which are predominately small businesses,would be driven out of
business and Australian motorists would lose the right to have their vehicle serviced,
maintained and repaired at competitive prices in the workshop of their choice.

4EA O#EIEAA T &£ 2ADAEOAOG ET EOEAOEOA EO Al ET A&
consumer choice and effecive competition in the automotive aftermarket. A steering

committee of independent aftermarket parts manufacturers, importers and retailers as well as
representatives from a number of major independent aftermarket repair chains has been

formed to provide input into the development and roll out of the strategy.

Pagel4d




A significant drop in the market share of the independent repairer segment of the industry
caused by technological barriers and other anti competitive behaviour related to extended
warranties and restrictive sales of manufacturer captive parts will force the closure of
independent repairers, eliminating freedom of choice for the consumer and driving up the cost
of vehicle ownership. This will also have a detrimental effect on vehicle safety, the
environment as well as employment and skills development in the retail repair and service
sector.

Vehicle manufacturers around the world have continually demonstrated an unwillingness to
provide full and fair access to technical and diagnostic informdion unless they are required to
do so by regulation It is for this reason, the European Commission introduced the Block
Exemption legislation in 2002 and similar moves are underway in the USA. On behalf of the
motorists of Australia, the Australian Automotive Aftermarket Association supports the
introduction of Consumer Law to ensure that the independent aftermarket can continue to
compete on a level playing fieldand provide consumers with the right to select the vehicle
repairer of their choice.

International Experience

On the 1st October 2002, the European Commission entered into force the Automotive Block

Exemption Regulation (BER) 1400/2002/EC, which is a legislative framework for motor vehicle

distribution and servicing agreements.

This comprehAT OEOA | ACEOI AOET1T EO AAOGECI AA O DOAOGAO
vehicles serviced, maintained at a workshop of their choice at prices determined by
competition. This comprehensive legislation covers a range of areas including:

A Wording/defini tions: mandating the use of terms such as original spare parts/ spare parts
of matching quality.

Parts certification requirements.

Freedom by vehicle dealers to purchase from the independent aftermarket.
Service & maintenance during warranty.

A mandated 2year statutory warranty on new vehicles.

Access to technical information.

s~ A o~

A
A
A
A
A
A1 ARAOGO Oi |1 AT OEAAOOOAO OAAPOEOA PAODOOSBDHG

This legislation will sunset in 2010 and the global umbrella group of aftermarket associations

I OOT I 1 OEOA | Z£OAOI AOEAO )T AOOOOU ! OOT AEAGET T 11
campaign, which calls for congressiodi O0OPPT OO0 A O A O-1 01 0 6AEEAI A
I A Omis Act would prevent vehicle manufacturers and others from unfairly restricting access

to the information and tools necessary to diagnoseaccurately, repair, re-program or install

automotive replacement parts. The Act would require the USA Federal Trade Commission

(FTC) to promulgate and enforce regulations that ensure competition in the vehicle repair
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business. In addition the Bill would permit the FTC, car owners and independent repair

facilities to take legal action to ensure all information and tools are available and affordable.

4EA 2ECEO O 2APAEO ' A0 AT A0 110 AEEAADO OEA AAA
warranty work and does not unconstitutionally take the manufacturers intellectual property or

require them to disclose trade secrets.

It is the view of the Australian Automotive Aftermarket Association that the Federal
Government considers the introduction of legislation mirroring the EU Block Exemption
legislation to ensure free and open competition in replacement parts, vehicle repair and
servicing under warranty. This will encourage consumers to service their vehicles more
regularly and ensure that vehicles operate at optimum efficiency. This will also have a positive
effect on vehicle safety and emissions.

Conclusiors
We want to finalise our comments on the Issues Paper by addressing some of the specific
questions the CCAAC poses within the paper.

Barriers to Enforcement
The role of consumer protection provision®f the TPA and equivalent state and territory, is
limited to educating consumers about their rights and businesabout their obligations.

We believe that this statement identifies the single most important issue in the enforcement of
consumer protection on car warranties. If the consumer is unaware of their rights, or
deliberately mislead about their statutory rights, it is highly unlikely that they will be able to
take action to enforce these rights. Our examination of the New Zealand model that is
discussed in the paper, is that NZ consumers enjoy more protection and proactive support for
their rights than Australian consumers. The New Zaland model is more appropriate for
systemic abuse of rights by a chain or a community of businesses. Car makers have significant
market power and the consumer is a small player in what is a larger commercial activity to
improve the margins for the car dealerships and the car makers. We would agree with the
## 1 | #gancusionthat 04 EA OAOI OOAAO AT A APPAOOEOA 1T & AT10
can mean that, in many instances, it would be better equipped than individual consumers to
investigateAT A OAEA AAOEI 1T ET OAI ACGET 1T O AhdAdAOAT OEIT
supports the position that a new consumer framework should incorporate a stand-alone
statutory regime where the regulator can bring action on behalf of the consumer(along similar
lines to NZ) to address systematic trader breaches of statutory rights. The Issues Paper seeks a
response to the questionz Ox 1 O1 A OA OGnattifaddu@Ohavk Ta Areater incentive to
comply if the regulator could take action against them on kehalf of the consumers8 dres we
would argue that a greater incentive exists to ensure compliance and also to potect other
consumers from abuse of warranties or misleading warranty information. Addressing system
wide abuses also allows an industry assoaiion such as ourselves to work with the regulator to
ensure compliance in our own sector.

State and Territory legislation Variation across jurisdictions
The Issues Paper asks the question Gare there particular elements of state and territory implied
terms legislation which work well for consumers? We do not have experience with any
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particular legislative framework that works well for automotive consumers and the

independent aftermarket. The lack of clarity about regarding the how long the statutory

I Al ECAOETI T O AT A OECEOO 1 A0O EO 11TA 1T /&£ OEA OAAOQI
voluntary warranty. For example, ®nsumers do not know how long they can reasonably

expect a vehiclé& automatic transmission to last At a replacement cost ofapprox $8,500, the

consumer should be aware of when this replacement cost will become their burden instead of

the manufacturers. Issues ofdurability and driving purpose/history would be relevant here

and it is very unclear as to what extent thefitness for purposeterms are time limited. The lack

of clarity in the implied conditions is the largest influencer here z not the way in which each

state and territory enforces the TPA. Our membership operates across all states and

territories, and like any national organisation we strongly would urge the CCAAC to

recommend for anational 1 ACEOI AOET 1T AT A AT £ OAAT ATnOOIEDAS AxT (
OAT 1T 001 AO cCciiT AOdh OAOOGET AOGO cCcilT AbGéh Ei i EAA OAO

variations between states is unnecessary and frustrating.

Do consumers and business have sufficient information regarding their statutory
rights? Does existing consumer information aboutmplied terms provide

consumers with enough support to take action?

There have been numerous reports that confirm the understanding that most consumers are
not aware of the protections and redress options within the implied terms. Most of these
reports conclude that there is an urgent requirement to raise awareness among consumers and
suppliers. We cannot stress this point more firmly Z reform in this area cannot be
focussed on more consumer education . This is not simply a case for more consumer
education. These consumers are the victims of deliberate and coordinated
misinformation

The CCAAC has made big strides in this paperThe issuel £ OAT A DOA Aiddeduiatély
labelled z misinformation . Of the three areas cited by the CCAAC, our indugly is a case
study for the following two areas;

-

A Consumers believe that the car makers voluntary warranty is their entire legal protection,
and

-

A Car makers and car dealerships actively and intentionally mislead consumers about their
rights.

The TPA prohibits businesses from engaging in misleading or deceptive conduct (section 52)
or making false or misleading representations (section 53).We are certainly unaware of any
prosecutions from the misleading warranty information that is routinely provided to
consumers purchasingvehicles in Australia. There is a strong need for regulatory reform
rather than just consumer education within this sector and we will certainly be disappointed if
the outcome is simply more resources dedicated toeducating consumersand encouraging the
states to cooperate.

There is an urgent requirement for national leadership, consumer law and enforcement
regulations to provide a clear definition of the differences between statutory and express
warranties and ensure consistency and clarity in the terminology used 4 EA  OAOiI OxAOOA
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should be subject to restrictive use, must beclearly defined and delineated from other service
options including insurance and vehicle servingcontracts.

All new and used vehicle warranty documentation and representations should contain clear
explanations so that consumers fully understand their entittements under the various
warranties. It is our view that the ACCC 2005statement on the use of automotive parts that
AOA O A&E O shmildbe pribxéror afd iadranty material for all vehicles.

Legislation and enforcement should preventvehicle manufacturers and car dealers from the
practice of including conditions in express warranties that specify that @enuine partsSmust be
used in vehicle servicing These conditions havethe potential to create confusion, make it
difficult for the consumer to comply with their contractual and warranty obligations and may
violate consumer statutory warranty rights.

ExtendedWarranty as Incidental Product, Insurance & Third Party Providers

We note that there are no mandatory disclosure requirements to assist the consumer to make
a decision about whether to acquire a extended warranty if the extended warranty is offered
by the retailer, distributor or dealer. However, if the extended warranty is an insurance
product, a Product Disclosure Statement will be required and the insurer will be required to
hold an AFS licence. ) OdnQinfair market place for consumers to ascertain whetherthe
product is offered by the point of sale merchant or by a third party insurer. It would be
reasonable to conclude that all extended warranty products shouldrequire a Product Disclose
Satement. This benefit of the AFS Product DisclosureStatement is that the relationships
between the car dealer, the car maker and insurer will beclearly articulated in the statement.
A full list of what replacement parts are not included z tyres, fan belts, spark plugs, filters, oils
and lubricants should be listed. Uniform Product Disclosure is good industry practice and
should be contained in a new national consumer law framework.

All warranty, insurance and service contractdocumentation and representations should
contain appropriate product disclosure statements. If the extended warranty contracts are to
contain conditions that result in commissions or payments to the repairer, these relationships
should be disclosed to the consumer.

It is clear from our consultations with a large cross section of the automotiveaftermarket that

the level of understanding in the industry of where particular warranties begin and end and

xEAO OADPOAOAT OGAOCET T O AAT AT A AAT 80O AA | WAA OACA
believe this is a significant concern and we thereforesupport a National Consumer Law

framework OEAO AT OOOAO AT 1 O0i AOBO OECEOO AOA bpOi OAAC
exists in the automotive aftermarket. It is our position that the confusion has resulted from a

significant increase in conditional express warranties being offered by the automotive
manufacturer dealer networks when selling a vehicle. Clearly, existing consumer information

is not sufficient because the evidence is that consumers will accept these restrictive

conditions. If the consumer is not even aware that the voluntary warranty has resulted in

increased cost and a restriction in their choice of repairer they are unlikely to take action to

support their statutory warranty rights.
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TheAustralian Automotive Aftermarket Assoation Ltd.

The Australian Automotive Aftermarket Association Ltd (AAAA) is the national industry
association representing manufacturers, distributors, wholesalers, importers and retailers of
automotive parts and accessories, tools and equipment in Austlia.

The association has over I® member companies in all categories of the Australian
automotive aftermarket and includes major national and multi-national corporations as well
as a large number of Australian owned small and medium size businesses Further
information on the association can be accessed from our websitesww.aaaa.com.au

We estimate the aggregate gross annual turnover of AAAA member companies at $ 5 billion
and AAAA member companies employ around 30,000 people.

Approximately 25% of the AAAA membership base manufacture product in Australia with
around 60% of these companés actively exporting We estimate the annual value of exports
by AAAA member companies to be in the vicinity of $600 million per annum.

It is important to note that of the 280 AAAA member companies that manufacture in
Australia, only around 25 supply aiginal equipment (OE) components to Australian built
passenger vehicles. While many more supply locally manufactured OE components and
accessories to automotive manufacturers as replacement parts and accessories for fitment to
locally built and imported vehicles, approximately 55% distribute their locally manufactured
parts and accessories through networks external to the motor vehicle manufacturer networks
(the independent aftermarket).

Major Product Groups

Manufacturing members of AAAA primarily fall into two distinct categories - those that
manufacture for the aftermarket and OE and those that manufacture for the aftermarket only.
Forty-five percent of AAAA manufacturing members fall into the former category, with the
remaining 55% falling into the latter.

Aftermarket and OE manufacturers supply motor vehicle producers with components used in
the assembly or manufacture of vehicles that either:

A Last the life of the vehicle or are replaced irregularly during the life of the vehicle, usually
as a reslt of a crash or a major mechanical failurez e.g, seats, instrument panels, engines
and transmission; or

-

A Are replaced regularly throughout the life of the vehicle as a result of normal wear and tear
z e.g.filters, tyres, wiper blades, spark plugs, bulbs, batteries and brake pads.

The manufacture of the latter type of component 7 replacement parts z is an important and
significant element of aftermarket manufacture. The second category manufactures all othe
products used to maintain or enhance the appearance and performance of vehicles. These
product segments include accessories, safety, comfort, appearance, entertainment and
information, functional performance, body components, tools and equipment, mechanical,
lubricants and additives and chemicals.
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Appendix One; New Vehicle Warranty Certificate/ Warranty Booklet.
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NEW VEHICLE WARRANTY CERTIFICATE

New Vehicle Warranty Application

This Warranty is given by GM Holden Ltd., ABN 84 006 893 232,
(Holden’). The Warranty applies to the vehicie identified on the
inside front cover of this service booklet. It is provided 1o the original
and subseqguent owners/operators driving the vehicle within Australia
during the Warranty Period. This Warranty is given in addition to all
rights conferred by law on that person.

Austraiian vehicles

This Warranty is only applicable to vehicles purchased and operated
n Australia.

This Warranty does not apply for Holden vehicles exported or
operated outside Australia. Similarly, this Warranty is not provided for
Holden vehicles purchased overseas and imported into Australia.

New Zealand vehicles

This Warranty is only apphcable to vehicles purchased and operated
in New Zealand. However. this warranty will not apply for Holden
vehicles exported and operated outside of New Zealand or for
Holden vehicles purchased outside of New Zealand and imported
into New Zealand.

Warranty repairs covered

Subject to the exclusions shown on the following page. this Warranty
covers the correction, of any manufacturing defect to materials or
Holden workmanship and advised to a Holden Dealer or Authorised
Service Outlet. by repair or at Holden's option by replacement.

Warranty period

The coverage commences from the date of first registration (or in the
case of a demonstrator vehicle the date when the vehicle was first
placed into service by the Dealer). The coverage expires at the end
of the period of 3 years after the commencement date or after the
vehicle has travelled 100.000 kilometres, whichever occurs first.

No charge

Warranty work performed (including parts and labour) will be carried
out al no cost to the vehicle owner. However, this work should not
be confused with servicing specified in the Mamntenance schedule in
this service booklet for which a charge is payable.

Page?1



Page?22




