
       [image: image1.jpg]



	RECRUITMENT TOOLKIT

	PART A: Pre - Interview

	

	· Legal Aspects of Pre-Employment Practices
· Privacy

· Generally Unnecessary Information

· Fair Collection Checklist For Information Collected From Sources Other Than The Applicant

	

	FOR MORE INFORMATION CONTACT THE 

	AAAA HR HOTLINE: 1300 735 306

	


[image: image2.jpg]




LEGAL ASPECTS OF PRE-EMPLOYMENT PRACTICES

Summary:

Federal and (in some cases) State privacy legislation covers recruitment practices because job applicants are not (yet) employees of the organisation and therefore the exemption from the legislation of ``employment records'' does not apply to them. In summary, organisations are required to ensure that job applicants are aware of:

· The purposes for which information is being collected;

· How information will be used;

· Who will have access to the information; and

· How people can gain access to and correct information held about them.

Privacy issues are discussed under each specific recruitment practice (such as reference checking, medical examinations, etc), but the following are some recommended practices for the type of information that employers can seek from job applicants.

PRIVACY

	GENERIC INFORMATION
	RATIONALE FOR REQUIRING INFORMATION
	SUITABLE APPROACH FOR GAINING INFORMATION:

	Marital Status
	Relevant to positions involving shift work or a considerable amount of travel.
	Describe the actual requirements of the job at the interview and ask every applicant whether there are any circumstances which might make it difficult to fulfil those requirements.

	Height and Weight
	Employees are compelled to work in confined spaces.
	Visually assess the suitability of an applicant on the ground of size at the interview stage.

	Partner’s name, age, occupation
	1. positions involving shift work where it might be undesirable for partners to be placed on the same shift; or 

2. positions where a conflict of interests could arise if a partner is employed in the same industry


	In such cases, the following questions could be asked: 
1. ``Is your partner (if any) currently employed by or seeking employment with this organisation?'' 
2. ``Are there any circumstances known to you which could create a conflict of interests, for example partner's occupation?''
If the answer is ``yes'' the matter should be further discussed at the interview. 

	Parents, next of kin’s name, age occupation

Number, names, ages, occupations, etc, of children, dependants, brothers, sisters
	1. Positions where a conflict of interests could arise if a parent or next of kin, children, dependants, brothers, sisters is employed in the same industry.

2. Positions where the next of kin, children, dependants, brothers, sisters, should be contacted in the event of emergency.
	1. See above
2. No relevance until commencement of employment.

	Nationality
	1. Positions where undue antagonism or industrial relations problems would be likely to arise if persons of certain different nationalities were placed on a job together.

2. Positions where permanent residence in Australia is a condition of employment, for example in some government positions.
	1. In such cases, provided there is a real fear of trouble arising, it is reasonable for details of nationality to be asked. To avoid unfairness, any problems associated with nationality could be discussed at the interview.

2. ``Are you, or do you intend to become, a permanent resident of Australia?''

Note however that it is unlawful to discriminate in employment on the ground of race or nationality. 

	Criminal convictions or imprisonment


	3. This information is only relevant in specific situations, such as positions involving the handling of goods or large sums of money, contact with children and certain Public Service positions.
	There are federal and State legislative provisions which prevent an organisation taking into account a person's past criminal conviction if the latter is defined as ``lapsed''. In turn, a person is not required to disclose such convictions when applying for employment. 


	GENERALLY UNECESSARY INFORMATION

	Location
	• Past addresses and telephone numbers.


	Previous experience
	· Name of secondary school (unless required for reference giving purposes). 

· Details of employment history calling for a disclosure wider than say the last three employers or the past 10 years (wider disclosure should be optional).


	Activities
	· Home ownership, purchasing, renting, etc. 

· Financial transactions, for example personal loans, credit, credit cards, hire purchase, insurance, etc. 

· Bankruptcy (exceptions could include positions involving a high degree of trust). 

· Sources of income, for example shares, government bonds, etc, (exceptions may include certain executive positions). 

· Assets. 

· Liabilities, for example taxation, housing loans. 

· Spending habits, entertainment expenses, etc. 

· Smoking, drinking, drug habits and medication (where an organisation has a smoke-free workplace policy, this should be pointed out to applicants). 

· Traffic accidents and convictions in the last 10 years (exceptions could include positions as drivers). 

· Legal or civil actions. 

· Ownership of car and driving licence, including category of licence (again, positions as drivers could be an exception). 

· Garnishee orders.


	Identification
	· Driving licence number. 

· Social security number. 

· Health insurance number. 

· Bankcard, credit card, etc, numbers. 

· Tax File Number (does not need to be supplied until an employee commences work with the organisation, and even then it is not compulsory to supply it). 

· Passport number. 

· Account numbers, for example bank, government, etc (an account number may be required upon commencement of employment if wages or salary are paid directly to an account).


	References
	· Contact details of current employer (unless with the applicant's consent). 

· References pertaining to a period greater than say the last three employers or the past five years (unless with the applicant's consent).


	Health
	· Past illnesses, diseases, operations and conditions, both mental and physical, unless relevant to the applicant's capacity to perform the work duties. 
Having regard to the particularly sensitive nature of the information, details of an applicant's health not considered relevant to the initial selection are more appropriately obtained at the pre-placement medical examination stage. 
In cases where illnesses or conditions may be relevant to the applicant's capacity to perform the work duties, the employer could give examples on the application form of the types of illnesses, etc, considered relevant. Where necessary, further clarification could be given at the interview stage. 
· health of partner, family, etc.
This information only becomes relevant (if at all) upon commencement of employment.


	FAIR COLLECTION CHECKLIST FOR INFORMATION COLLECTED FROM SOURCES OTHER THAN THE APPLICANT
	√

	1. Only information relevant to an applicant's suitability for immediate and continued employment should be collected.
	

	2. The applicant's consent should be obtained before information is confirmed or additional information collected. The employer should ask all applicants either on the application form or at the interview stage, the following or similar: ``Do you have any objections to our obtaining information additional to the information contained in your application? If so, please give reasons.'' Having heard the applicant's objections, the employer may none the less consider it relevant to collect the information. Unless free to do so, the employer may have no alternative but to reject the applicant. In such cases, it is in the applicant's interest to be advised accordingly.
	

	3. Information must be reasonably validated even if collected on a confidential basis.
	


Information collected from third parties frequently includes: 

· past employers; 

· Current employers, who should not be approached unless the applicant consents or there is not other means of obtaining an adequate indication of the applicant's abilities. In the latter case, the matter should be discussed with the applicant first; 

· educational references; 

· character references; 

· credit reports — which are not usually relevant to an application; 

· traffic convictions — which are not normally relevant, except where driving a vehicle is a substantial part of the job; 

· criminal records; 

· security checks — which may not be carried out by private employers; and 

· Medical examinations.

